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Section 1. Background 
 

1.1 Introduction 
 

The City of Fresno Airports Department (OWNER) invites interested Design-Build Entities 
(PROPOSER) to submit Statements of Qualifications (SOQ) for the Fresno Yosemite 
International Airport (FAT) Parking Structure – 2019 Project (PROJECT) according to the 
requirements set forth in this Request for Qualification Statements (RFQS), including the format 
and content guidelines in Section 5.  The SOQs will be reviewed and evaluated using a 
qualifications-based selection process described in Section 6.  The capitalized terms in this 
RFQS have the meanings as first used in the text of this RFQS and as defined in Attachment A 
(Definition of Terms). 

No federal funding will be used on this Project. 
 
Proposer shall provide the Owner with acknowledgment of this RFQS, within five (5) days of 
receipt.  

 
This RFQS establishes the process for soliciting and evaluating SOQs from Proposers 
interested in serving as the Design-Builder. The Project will be designed and constructed in two 
phases using the progressive design-build delivery method: 

 
• Preconstruction Phase (Phase One): Prepare design to approximately 80 percent 

complete, as defined in Attachment B (Scope of Design-Builder Services), and a establish 
a Guaranteed Maximum Price (GMP) proposal 

 
• Construction Phase (Phase Two): Complete design, construction and post-construction 

tasks, including performance testing, startup commissioning and operator training and 
support (if GMP or lump-sum price is approved by the Owner in the preconstruction 
phase) 

 
At completion of the evaluation process, Owner will select a Proposer to enter into negotiations 
for execution of a Phase One Agreement. 

 
This RFQS is subject to revision after the date of issuance via written addenda.  Any such 
addenda will be posted on the Owner’s website, www.flyfresno.com/business-opportunities/.  
It is each Proposer’s responsibility to obtain all RFQS addenda prior to submitting its SOQ.  
Proposers that have acknowledged receipt for the RFQ in accordance with Section 4.1 
(Acknowledgment of RFQS) will receive written addenda. 

 
In no event will the Owner be liable for any costs incurred by any Proposer or any other party in 
developing or submitting an SOQ. 
 
The Project will be subject to Prevailing Wages and the Owner may provide an Owner Controlled 
Insurance Program (OCIP) or as commonly known Wrap Up. 

  

  



 

 
1.2 RFQ Organization 

 
• Section 1: Background 
• Section 2: Project Overview 
• Section 3: Progressive Design-Build Services 
• Section 4: Procurement Process 
• Section 5: SOQ Submission Requirements 
• Section 6: SOQ Evaluation and Selection 
• Section 7: Conditions for Proposers 
• Attachment A: Definition of Terms 
• Attachment B: Scope of Design-Builder Services 
• Attachment C: Conceptual Parking Structure Layout 
• Attachment D: Project Labor Agreement 
• Attachment E: Draft Targeted Hiring Policy 
• Attachment F: City of Fresno Conflict of Interest Declaration 
• Attachment G: Statement of Qualifications Acknowledgement   
• Attachment H: Draft Contract Agreement 
• Attachment I: Question Form  
• Attachment J: Federal Requirements applicable to all Airport contracts 
• Attachment K: Phase One Insurance Requirements 

 
The contents of the RFQS Attachments take priority over any conflicting statements in the 
RFQS Sections.  Certain Project background documents are being made available in the 
Attachments for the purpose of preparing SOQs. The Owner is providing these documents only 
for the purpose of obtaining SOQs for the Project and does not confer a license or grant for any 
other use. The extent to which the Design-Builder may rely on such background documents is 
set forth in the Attachments. 

 
1.3 Owner’s Objectives 

 
By selecting the progressive design-build delivery method for the Project, the Owner is 
committed to working in close collaboration with the Design-Builder during the preconstruction 
phase to develop the Project’s design, achieve the Project objectives and to develop a mutually 
agreeable GMP or lump-sum price for delivery of the Project.  The Owner’s objectives for 
delivery of the Project are as follows: 

 
• Deliver a quality and sustainable facility in accordance with industry design and 

construction standards within the prescribed schedule and budget  
• Ensure a high degree of cost and schedule certainty 
• Minimize impacts to ongoing operations 
• Ease of future expandability 
• Enhance the customer experience through use of aesthetically pleasing elements, 

intuitiveness and technology  
• Incorporation of passive and active security elements 
• Enhance opportunities to advance sustainability  
• Achieve an optimal balance of risk allocation between the Owner and the Design- 

Builder 
 

 
 

  



 

Section 2. Project Overview 
 

2.1 Project Scope 
 

FAT is a Small Hub Airport served by AeroMexico, Alaska, Allegiant, American, Delta, Frontier, 
United and Volaris airlines and their affiliates with nonstop destinations to Chicago, Dallas, 
Denver, Las Vegas, Los Angeles, Phoenix, Portland, Salt Lake City, San Diego, San Francisco, 
Seattle, and Guadalajara and Morelia, Mexico.  FAT has experienced approximately 67 percent 
growth in enplanements since 2010.  In FY19 FAT is estimated to exceed 1.95 million 
passengers.  FAT has a strong international market with Mexico’s Guadalajara region, which has 
grown to equal 13% of total traffic and our largest individual market.    
 
A 20-year Airport Master Plan Update for FAT was completed in December 2018, and has 
identified a significant number of Landside (Terminal and parking) capacity Projects that are high 
priority.  Forecasting studies, developed as part of the FAT Master Plan Update, identify 
continued growth at FAT and recommend a multilevel parking structure located in the existing 
surface parking lot as the best solution for meeting the airport’s near to mid-term parking needs. 
  
Major Elements and Conceptual Design Features 

• 900 parking stalls on three levels, level decks with independent ramping 
• Third level covered – solar with support system 
• Facility support space – maintenance, electrical, IT, other 
• Onsite roadway and wayfinding modifications 
• Exit plaza modifications – two additional exit lanes and booths 
• Covered ground level walkway to Terminal 
• 9’-0” wide parking spaces, compact up to 25% 
• Architectural facade treatment/branding 
• Energy efficient LED lighting and control system 
• Intuitive wayfinding and signage system 
• Parking Access and Revenue Control System that includes  

o Parking guidance system 
o Count system and variable message LED signage 

 
Construction Considerations 

• Cast-in-place or pre-cast concrete options 
• Continuity of airport operations during construction 
• Fire sprinklers per local ordinance, top level exception possible (solar) 
• Floor to structure low-point above clear of utilities (power, data, water, etc.) 
• Feasible expansion capability 

  
2.2 Project Budget and Funding 

The cost for construction of the Project has been budgeted at $30 million. Such budget does not 
include Owner’s other Project costs, such as professional advisory services, property or access 
rights, site investigations, environmental studies, certain governmental approvals, taxes, 
contingencies, etc.  The Owner intends to use airport revenue and loan proceeds to provide the 
capital funding needed for the Project, which has been secured.  No federal funding will be 
used on this Project. 

  

  



 

 
2.3 Project Schedule 

 
It is anticipated that the Phase One Progressive Design-Build Agreement will be executed on or 
about October 23, 2019.  The design, permitting, construction and performance testing of the 
Project (Phase Two) are expected to be substantially completed by May 1, 2021.  The following 
are Project target dates. 
 
 Solicitation Submission due       August 7, 2019 
 Design/Build Team Selection       August 21, 2019 
 Design/Preconstruction Scoping Complete     September 18, 2019 
 Design/Preconstruction Agreement Award (City Council)   October 10, 2019 
 Design/Preconstruction Agreement Execution/NTP    October 23, 2019 
 Design/Preconstruction Effort Substantially Complete   July 22, 2020 
 Construction Contract Award (City Council)     August 20, 2020 

*Early start possible; foundations, long-lead procurements, etc. 
Construction Contract Execution      September 16, 2020 
Date of Beneficial Occupancy      May 1, 2021 

 
2.4 Project Management 

 
Management of all Project delivery phases, including but not limited to, predesign, design, 
construction and closeout activities will be by the City of Fresno Airports Department. 
 
2.5 Project Labor Agreement and Targeted Hiring Policy 

 
The Project, under this solicitation, will be subject to a Project Labor Agreement and Targeted 
Hiring Policy, as approved by the City of Fresno City Council.   Refer to Attachments D and E 
respectively.  The PLA also reference a Targets Contracting Policy, which will be developed at a 
later date.  
 
 

Section 3. Progressive Design-Build Services 

3.1 General 
 

As noted in Section 1 and more fully described in Attachment B (Scope of Design-Builder 
Services), the Design-Builder will provide services in two distinct phases. 

 
Phase One services generally consist of preliminary engineering, geotechnical investigations 
and design development, as well as preparation, in close collaboration with the Owner, of a 
proposed price and schedule.  The proposed price and schedule will be based on the Project’s 
design (developed to approximately 80 percent design completion), consist of a GMP or lump-
sum price, and include supporting documentation, such as detailed open-book costing for the 
GMP or lump-sum price.  Phase two services generally encompass completing the Project’s final 
design, construction and performance testing as necessary.   
 
Should the Owner and Design-Builder be unable to agree on a GMP then the Owner has the 
right to engage the Project Designer and use the design documents to move the Project forward 
under an alternative procurement method.  

  

  



 

 
More specifically, it is anticipated Phase One and Phase Two services include, but may not 
be limited to: 

 
Phase One: 

• Develop a Project execution plan, including Project schedule 
• Produce the basis-of-design report and preliminary cost estimate 
• Develop the architectural/engineering design (including preparing and submitting 

intermediate design review packages) and value-engineering activities in 
conjunction with Owner 

• Prepare a Project cost model and provide detailed cost estimates as the 
design and design alternatives are advanced 

• Submit and negotiate a GMP or lump-sum price to complete the Phase two  services 
• Review existing and perform additional engineering studies as 

required (such as subsurface investigations, etc.) to support design 
and cost estimating 

• Identify Project permitting requirements and initiate certain permitting  activities 
• Interface with stakeholders as necessary 

 
Phase Two: 

• Complete the final design 
• Procure equipment and subcontractors 
• Secure necessary permits 
• Construct Project 
• Conduct startup, commissioning and performance testing 
• Provide Operation and Maintenance (O&M) manuals 
• Provide operator training 
• Provide record drawings 
• Provide one-year warranty coverage 
• Interface with stakeholders as necessary 

 
3.2  Roles and Responsibilities 

 
Owner: The Owner will cooperate with the Design-Builder and will fulfill its responsibilities in 
a timely manner to facilitate the Design-Builder’s timely and efficient performance of services. 
Owner responsibilities include: 

 
• Review submissions and provide comments to Design-Builder 
• Furnish existing studies and provide complete, accurate and reliable data and 

information regarding the Project, including available record and other 
drawings of existing facilities and infrastructure, preliminary studies, 
environmental impact assessments, etc. 

• Provide information and provide (or engage Design-Builder to perform) additional 
studies that may be necessary to complete the Project 

• Provide adequate funding 
• Provide access to the Project site and any necessary easements 
• Obtain the governmental approvals and permits Owner is responsible for, and 

assist Design-Builder in obtaining governmental approvals and permits it is 
responsible for 

• Provide contract oversight, resident and special inspection, as well as liaison to the 
public 

  

  



 

 
Design-Builder: The Design-Builder will cooperate with the Owner and will provide in a 
timely manner the Phase one and Phase two services necessary to complete the Project 
scope specified in this RFQS. Design-Builder responsibilities include: 

 
• Prepare design and construction documents 
• Procure Project subcontractors and vendors 
• Supervise subcontractors and Design-Builder personnel 
• Obtain all governmental approvals and permits 
• Provide and implement a Stormwater Pollution Prevention Plan and other plans and 

pollution control measures as required by federal, state and local requirements 
• Maintain site security 
• Implement quality-management procedures 
• Implement Project health and safety practices 
• Train Owner’s staff  
 

Section 4. Procurement Process 
4.1 Acknowledgement of RFQS 

 
Each potential Proposer should provide the Owner, within five (5) days of receipt of this 
RFQS, an acknowledgement (Attachment G), that it has received the RFQS and is a 
potential Proposer.  Such acknowledgement shall identify and provide full contact 
information for the Proposer Contact, who shall be the Proposer’s single point of contact for 
the receipt of any future documents, notices and addenda associated with this RFQS. The 
acknowledgement must be sent in writing and a copy electronically transmitted to the Owner 
Contact.  

 
4.2 Communications and Owner Contact 

 
On behalf of the Owner, Jean Runnels, Capital Development Specialist, will act as the 
sole point of contact for this RFQS and shall administer the RFQS process.  All 
communications shall be submitted in writing, by fax, or by email (with confirmation), and 
shall specifically reference this RFQS.  All questions or comments should be directed to 
the Owner Contact as follows, using question form provided: 

 
Jean Runnels, Capital Development Specialist 
City of Fresno Airports Department 
4995 E. Clinton Way 
Fresno, CA  93727 
(559) 621-4521 
jean.thomas-runnels@fresno.gov 

 
No oral communications from the Owner, Contact or other individual will be binding unless confirmed 
by a written addendum. Any contact with City staff other than the Owner Contact or his/her designee 
without prior written authorization is strictly prohibited and may result in rejection of the SOQ and 
Proposer.  
  

  



 

 
 

4.3  Procurement Schedule 
 

The procurement schedule is as follows: 
 

• Issue RFQS July 10, 2019 
• Deadline for questions August 2, 2019 
• Submit SOQs August 7, 2019 
• SOQ Evaluation/Notice of Intent August 21, 2019 
• Contract Scoping and Negotiations Complete September 18, 2019 

 • Award Phase One Agreement (City Council) October 10, 2019 
  

Section 5.  Submission Requirements 

5.1 Submittal Place and Deadline 
 

Five paper SOQs documents (one original and four copies) and an electronic copy 
(provided on USB Flash Drive or email) must all be received by the Owner no later 
than 4:00 p.m. on August 7, 2019, addressed to: 

 
Jean Runnels, Capital Development Specialist 
City of Fresno Airports Department 
4995 E. Clinton Way 
Fresno, CA  93727 
Email:  Jean.Thomas-Runnels@fresno.gov 

 
Each Proposer assumes full responsibility for timely delivery of its SOQ at the required location.  
Any SOQ received after the submittal deadline will be deemed non-responsive.  The delivered 
packaging containing the SOQ documents must note "Statement of Qualification Enclosed" on 
its face, along with the name of the Project.  Late, faxed or e-mailed proposals will NOT be 
considered. 

 
If the proposal is delivered by an express mail carrier or by any other means, it is the 
Proposer’s responsibility to ensure delivery to.  Owner is NOT responsible for deliveries made 
to any place other than the designated address or for any failure associated with any mode of 
delivery selected by the Proposer. The decision to refuse or consider a proposal that was 
received beyond the date/time established in the solicitation shall not be the basis for a 
protest. 
 
5.2 Submission Format 

 
The SOQ must not exceed 20 total pages printed on one side only (most or all 8½ x 11-inch 
with 1-inch or greater margins), excluding the transmittal letter, index or table of contents, 
front and back covers, title pages/separation tabs, and appendices.  A maximum of two of 
the total pages may be 11 x 17-inch tri-fold format. Eleven-point font or larger must be used 
in SOQ Parts 1 - 6. 

 
5.3 Submission Content 

 
The content requirements set forth in this RFQS represent the minimum content 
requirements for the SOQ. It is the Proposer’s responsibility to include information in its 
SOQ to present all relevant qualifications and other materials.  The SOQ, however, 
should not contain standard marketing or other general materials.  It is the Proposer’s 
responsibility to modify such materials so that only directly relevant information is 
included in the SOQ.  

  



 

 
The SOQ must include the following information in the order listed: 

 
• Transmittal Letter 
• Part 1 – Executive Summary 
• Part 2 – Design-Builder Profile 
• Part 3 – Project Team 
• Part 4 – Relevant Experience 
• Part 5 – Project Approach 
• Appendix A – Forms for Affirmation of Compliance 
• Appendix B – Resumes 
• Appendix C – Supporting Documentation 

5.3.1 Transmittal Letter 
 

Proposers must submit a transmittal letter (maximum two pages) on the Proposer’s 
letterhead.  It must be signed by a representative of the Proposer who is authorized to sign 
such material and to commit the Proposer to the obligations contained in the SOQ.  The 
transmittal letter must include the name, address, phone number and email address for the 
proposer contact and must specify who would be the Design-Builder’s signatory to any 
contract documents executed with the Owner.  The transmittal letter may include other 
information deemed relevant by the Proposer. 

 
5.3.2 Part 1 – Executive Summary 

 
The executive summary (maximum three pages) must include a concise overview of the 
key elements of the SOQ and must summarize and refer to information in the SOQ 
concerning satisfaction of the Minimum Requirements.  The executive summary shall not be 
used to convey additional information not found elsewhere in the SOQ. 

 
5.3.3 Part 2 – Design-Builder Profile 

 
A detailed and complete description of the company proposed as the Design-Builder must be 
provided in Part 2 of the SOQ. (The term "company" can refer to either a single entity or a 
joint venture).  Information concerning Key Personnel and other firms that may be included 
on the Project Team, such as sub-consultants and subcontractors, should be provided in 
Part 3 of the SOQ.  The Design-Builder Profile must include the following information. 

 
• General 

Provide general information about the Design-Builder, such as lines of business and 
service offerings, locations of home and other offices, number of employees 
(professional and nonprofessional), years in business, and copies of required 
licenses.  Provide copies of licenses in Appendix C (Supporting Documentation) of 
the SOQ. 

 
• Legal structure 

Identify whether the Design-Builder is organized as a corporation, limited liability 
corporation (LLC), general partnership, joint venture, limited partnership, or other form of 
legal entity.  As applicable, identify the Owners of the Design-Builder (e.g., shareholders, 
members, partners, and the like) who hold an interest of 10 percent or more.  In SOQ 
Appendix C, provide information on Owners of the Design-Builder who hold an interest of 
10 percent or more. 

 
• Project office location 

Identify where the Design-Builder intends to maintain its Project office(s) and where 
the majority of the design work will be performed. 

  



 

 
• Payment and performance bonds 

In SOQ Appendix C, provide a letter from the Design-Builder's surety to verify the 
availability of a design-build bond of at least $30 million for this Project.  The surety 
must be authorized by law to do business in California and must have an A.M. Best 
Company Rating of "A minus and VIII" or better.   

 
The SOQ must provide the following additional information pertaining to factors or events 
that have the potential to adversely impact the Design-Builder’s ability to perform its 
contractual commitments.  If the Design-Builder has been a legal entity for less than five 
years, the SOQ must also include the following information for the Designer and the Builder. 

 
• Material adverse changes in financial position. Describe any material 

historical, existing or anticipated changes in financial position, including 
mergers, acquisitions, takeovers, joint ventures, bankruptcies, divestitures, or 
any material changes in the mode of conducting business. 

 
• Legal proceedings and judgments. List and briefly describe any pending or past 

(within five years) legal proceedings and judgments, or any contingent liability that 
could adversely affect the financial position or ability to perform contractual 
commitments to Owner.  If no such proceedings or judgments are listed, provide a 
sworn statement to that effect from the general counsel. 

 
• Completion of contracts. Has the Design-Builder failed to complete any contract, 

or has any contract been terminated due to alleged poor performance or default 
within the past five years?  If so, describe the circumstances. 

 
• Violation of laws. Has the Design-Builder been convicted of any criminal conduct 

or been found in violation of any federal, state, or local statute, regulation, or court 
order concerning antitrust, public contracting, employment discrimination or 
prevailing wages within the past five years?  If so, describe the circumstances. 

 
• Debarred from bidding. Has the Design-Builder been debarred within the past five 

years, or is it under consideration for debarment, from bidding on public contracts by 
the federal government or by any state?  If so, describe the circumstances. 

 
If any of the above questions is answered in a manner that indicates that any of these 
unfavorable factors or events are present, it is the Proposer’s responsibility to: (1) describe 
in detail the unfavorable factor or event; and (2) provide sufficient information to demonstrate 
that the unfavorable factor or event will not adversely impact the Design- Builder’s ability to 
perform its contractual commitments. Include these responses in Appendix C of the SOQ. 

 
The Proposer must notify the Owner of any changes subsequent to submission of the 
SOQ and before the selection process is completed and, in the case of the selected 
Proposer, five working days prior to execution of the Design-Build Contract. 
 
5.3.4 Part 3 – Project Team 

 
Describe the composition, organization and management of the Project Team in 
two separate subsections. 
 
Design-Builder/Other Firms: 

• Identify any other firms (such as subcontractors and sub-consultants) included on 
the Project Team along with the Design-Builder and describe the scope of the 
Design-Builder’s and each firm’s services and responsibilities throughout the 
Project. Clearly identify the firm(s) serving as the Designer and the Builder. 
Describe the Design-Builder’s approach to the management of subcontractors and 
sub-consultants. 

 
  



 

Key Personnel 
• Identify all Key Personnel (and their firm affiliations) on the Project Team and 

describe their specific responsibilities throughout the Project. 
• Describe the Design-Builder’s approach to managing such personnel. 
• Indicate the commitment of all Key Personnel in terms of an estimated 

percentage of time throughout the Project. 
• Provide resumes for all Key Personnel in SOQ Appendix B (Resumes). Limit 

resumes to two pages per individual and include: 
o Academic and professional qualifications 
o Professional registration (as applicable) 
o Experience as it relates to the Project and to the individual’s specified role on the 

Project 
o License/registration held and who holds the license and/or registration 

 
Organization Chart 

• Provide organization chart showing: 
o Reporting relationships and responsibilities of the Design-Builder and any other 

firms 
o Reporting relationships and responsibilities of all Key Personnel (along with their 

firm 
o Affiliations) 

 
Any change in the firms or Key Personnel included in the SOQ would require Owner 
approval.  
 
Part 4 – Experience 

 
The SOQ must describe the performance history and experience of the Project 
Team on similar Projects and provide information concerning safety. 
 
Reference Projects 

 
The Proposer shall submit descriptions of reference Projects to demonstrate relevant experience. 

 
Each Project description shall contain at least the following information: 

 
• Name of Owner 
• Owner reference and contact information 
• Role of Proposer 
• Contract value 
• Year started and year completed 
• Description of the Project showing relevance to this Project 
• Firms and Key Personnel that participated in Project and are included in this SOQ, 

along with a clear description of the Project role and responsibility of each 
 

In addition, provide a summary table to cross-reference the Project Team (firms and Key 
Personnel) with participation in the referenced Projects. 
 
5.3.5 Part 5 – Project Approach 

 
Provide a conceptual description (maximum six pages) of the Design-Builder’s approach 
for managing and performing its services during the Project.  The following items should be 
addressed: 

  

  



 

 
• Discuss how a collaborative relationship with the Owner would be established  

during Phase One design development, scheduling and cost estimating 
• Discuss how the design and construction processes will interface (including  how 

constructability issues will be addressed) 
• Identify the work components critical to the Project’s success and how these 

components would be achieved 
• Describe the process for developing the GMP (or lump-sum price) proposal 

(including the amount of cost contingency) 
• Discuss how key risk factors will be identified and mitigated 
• Project specific safety plan 
• Project specific quality plan 
• Schedule 

 
In addition, the Project Approach must include brief descriptions of the Design-Builder’s 
approach to the following: 

 
• Communications (with Owner and other stakeholders, such as regulatory agencies) 
• Quality management 
• Risk management (including key risk factors) 
• Adherence to the GMP or lump-sum price and schedule in the construction phase 

 

Section 6.  Evaluation and Selection 

6.1 General 
 

The Owner (with assistance provided by outside advisors if desired by Owner) will review and 
evaluate the SOQs according to the requirements and criteria outlined in this Section.  During 
the SOQ evaluation process, written questions or requests for clarification may be submitted to 
one or more proposers regarding its SOQ or related matters.  Failure to respond in the time 
allocated to any such questions or requests may be grounds for elimination of the Proposer from 
further consideration.  
 
Responsiveness 

 
Each SOQ will be reviewed to determine whether it is responsive to the criteria in the RFQ.  
Failure to comply with the criteria requirements of this RFQS may result in a SOQ being rejected.  
At the Owner’s discretion, the selection committee may declare a minor irregularity and continue 
with the evaluation process.  

 
6.2 Minimum Requirements 

 
Each responsive SOQ will be reviewed to determine whether it meets the criteria outlined in this 
subsection. The Owner may waive any minor irregularity and may request clarification or additional 
information to address any questions that may arise in this regard.  Any SOQ that does not satisfy 
the Minimum Criteria Requirements may be found non-responsive. 

 
• Performance and payment bonds. Ability of the Design-Builder to provide a design-

build performance bond and payment bond each in the amount of $30 million. 
• Material adverse condition. The Design-Builder must not be subject to a 

material adverse condition, such as pending litigation, insufficient liquidity, weak 
operating net income or cash flow, or excessive leverage, that gives rise to 
reasonable doubt concerning its ability to continue to operate as an ongoing 
concern, to provide performance bonds or insurance, or to maintain sufficient 
financial strength to undertake and successfully complete the Project and to 
mitigate/absorb Project risks. 

  



 

• Licensing and registration. The Design-Builder and each firm must be 
licensed in California for the type of work to be performed. The Designer must 
include in responsible charge an architect and/or engineer licensed/registered in 
California, as may be relevant to the Project, at time of contract award 

• City of Fresno Business License, required at time of contract award  
• Design experience. Within the past 10 years, the Designer must have 

successfully completed the design of at least three similar Projects in scope 
and scale in the United States. 

• Construction experience. Within the past 10 years, the Builder must 
have successfully completed the construction of at least three similar 
Projects in scope and scale in the United States. 

 
6.3 Comparative Evaluation Criteria 

 
The Evaluation Committee will evaluate proposals that successfully meet the Minimum Requirements 
as outlined in 6.3 in consideration of the following: 
 

A. Project Understanding. Clear understanding of the Contractor’s and Designer’s roles and 
responsibilities, Project goals, program requirements, work plan and timeline.  

B. Contractor’s and Designers Experience. Demonstrated prior experience in providing parking 
structures, handling similar types of Projects, as confirmed by references.  

C. Best Value for the Owner: Proposals that reflect demonstrated competency with competitive 
proposed GMP for services.  

D. Key Personnel. Quality of staff, prior experience, and commitment of the Design-Builder 
team’s Project manager(s) to the Project.  

E. Small and Diverse Business Participation. The participation of small and diverse businesses 
on the Project.  

  
 
Once the Comparative Evaluation is complete the Owner may conduct interviews with one or 
more of the Proposers. 

 
6.4 Selection 

 
After the evaluation process is complete, the Owner will notify Proposers of the outcome.  The 
selected Proposer will be invited to negotiate with the Owner Phase One terms.  If the City 
determines that it is unable to reach an acceptable contract with the selected Proposer, 
including failure to agree on a fair and reasonable compensation for the services or any other 
terms or conditions, the City may terminate negotiations with the selected Proposer, and may 
commence negotiations with any of the other Proposer(s) until such time as the City has 
negotiated a contract meeting its needs. 
 

Section 7. Conditions for Proposers 
 

Owner Authority 
 

Owner is a municipal corporation of the State of California. The procurement process for this 
Project is authorized under California law and the City of Fresno. 

 
7.1 Conflict of Interest 

 
California law mandates the public disclosure of certain information concerning persons doing 
business or seeking to do business with the Owner, including affiliations and business and 
financial relationships such persons may have with Owner officers. 

  

  



 

 
7.2 Proprietary Information 

 
All materials submitted to the Owner become public property and are subject to California 
Public Records Act.  If the SOQ contains proprietary information that the Proposer does not 
want disclosed, such information must be identified and marked "PROPRIETARY" at the time of 
submittal.  Owner will, to the extent provided by law, endeavor to protect such information from 
disclosure.  The final decision as to what information must be disclosed, however, lies with the 
Owner.  Failure to identify proprietary information will result in all unmarked sections being 
deemed nonproprietary and available upon public request.  Proposers shall not be permitted to 
mark entire SOQ as proprietary. 

 

7.3 Rights of the Owner 
 

In connection with this procurement process, including the receipt and evaluation of SOQs 
and award of the Progressive Design-Build Contract, Owner reserves to itself (at its sole 
discretion) all rights available to it under applicable law, including without limitation, with or 
without cause and with or without notice, the right to: 

 
• Cancel, withdraw, postpone, or extend this RFQS, in whole or in part, at any 

time prior to the execution of the Progressive Design-Build Contract, without 
incurring any obligations or liabilities 

• Modify the procurement schedule 
• Waive deficiencies, informalities and irregularities in a SOQ  
• Suspend and terminate the procurement process or terminate evaluations of SOQs 

received 
• Permit corrections to data submitted with any SOQ 
• Hold meetings and interviews, and conduct discussions and correspondence, with 

one or more of the Proposers to seek an improved understanding of any information 
contained in a SOQ 

• Seek or obtain, from any  source, data that has the potential to improve the 
understanding and evaluation of the SOQs 

• Seek clarification from any Proposer to fully understand information provided in 
the SOQ and to help evaluate the Proposers 

• Reject a SOQ containing exceptions, additions, qualifications or conditions not 
called for in the RFQ or otherwise not acceptable to the Owner 

• Conduct an independent investigation of any information, including prior experience, 
included in a SOQ by contacting Project references, accessing  public information, 
contacting independent parties, or any other means 

• Request additional information from a Proposer during the evaluation of its SOQ 
 

7.4 Obligation to Keep Project Team Intact 
 

Proposers are advised that prior to any change in personnel, the Owner must be notified 
fourteen (14) days in advance. Proposer must provide an organizational chart with all 
relevant key personnel who will be involved in this Project If extraordinary circumstances 
require a change, it must be submitted in writing to the Owner, recognizing that certain 
circumstances (such as termination of employment) may occur that are beyond the Design-
Builder’s control. However, unauthorized changes to the Project team at any time during the 
procurement process may result in elimination of the proposer’s SOQ 

 

7.5 Addenda 
 

If any revisions to the RFQS or procurement process become necessary or desirable (at the 
Owner’s sole discretion), the Owner may issue written addenda.   The Owner will post all 
addenda on the Owner Project website at the following address:  www.flyfresno.com/business-
opportunities/.  It is Proposer’s responsibility to obtain all addenda prior to submitting its 
SOQ.   

http://www.flyfresno.com/business-opportunities/
http://www.flyfresno.com/business-opportunities/


 

7.6 Conflict of Interest 
 

By filing a SOQ, a Proposer certifies that no officer, agent, or employee of the City who has a 
pecuniary interest in the RFQS has participated in the contract negotiations on the part of the 
City, that the SOQ is made in good faith, without fraud, collusion or connection of any kind with 
any other Proposer of the same request for qualifications, and that the Proposer is competing 
solely in its own behalf without connection with or obligation to, any undisclosed person or firm. 
 
7.7 General Requirements/Conditions 

 
In accordance with the Code of Federal Regulations, 49 CFR parts 23 and 26, the City will carry 
out applicable federal requirements in the award and administration of any contract awarded 
hereunder. 
 
The City hereby notifies all interested firms that no person shall be excluded from participation in, 
denied any benefits of, or otherwise discriminated against in connection with the award and 
performance of any contract on the basis of race, religious creed, color, national origin, ancestry, 
physical disability, mental disability, medical condition, marital status, sex, age, sexual 
orientation, ethnicity, status as a disabled veteran or veteran of the Vietnam era. 
 
Title VI Solicitation Notice -- The City, in accordance with the provisions of Title VI of the Civil 
Rights Act of 1964 (78 Stat. 252, 42 U.S.C. §§ 2000d to 2000d-4) and the Regulations, hereby 
notifies all Proposers that it will affirmatively ensure that any contract entered into pursuant to this 
advertisement, disadvantaged business enterprises will be afforded full and fair opportunity to 
submit Proposals in response to this invitation and will not be discriminated against on the 
grounds of race, color, or national origin in consideration for an award. 
 
Small and Diverse Business Requirements.  
Disadvantaged Business Enterprise (DBE) - Owner encourages and solicits participation of 
qualified minority and women businesses consistent with the principle of utilizing the most highly 
qualified and competitive firms. 
 
Prospective Proposers are advised that the City in the solicitation or evaluation of the interested 
Design-Build teams incurs no obligation or commitments.  The City reserves the right to waive or 
modify any part of this RFQS process without penalty at their sole discretion. 

  



 

  

Attachment A 
Definition of Terms 

 
The definitions of some of the capitalized terms used in this RFQS are presented below: 

 
Builder – The Design-Builder or other firm (such as a subcontractor or joint-venture partner) 
that will provide construction services and have responsible charge of construction of the 
Project. 

 
Designer – The Design-Builder or other firm (such as a subconsultant or joint-venture 
partner) that will provide professional design services and have responsible charge of the 
design, including preparation of the construction documents. 

Design-Builder or Contractor– The entity that is selected to enter into the Progressive Design- 
Build Contract with the Owner and that will be the single point of accountability to the Owner for 
delivery of the services and the Project. 

 
Key Personnel – The individuals, employed by Design-Builder or other firms included on 
the Project Team, who would fill certain key roles in delivery of the Project and related 
services by the Design- Builder, including the following positions: Project manager, safety 
manager, design manager, construction manager, and on-site superintendent and any 
other individuals specifically identified in the SOQ as Key Personnel. 

 
Minimum Requirements – The requirements set forth in Subsection 6.3 of this RFQ that, at 
a minimum, must be satisfied (or waived by Owner) in order for the SOQ to be evaluated 
and ranked according to the comparative evaluation criteria. 

 
Owner – City of Fresno, Airports Department 
 
Project – FAT Parking Structure - 2019 

 
Project Team – The Design-Builder, Key Personnel and any additional firms (such as 
subcontractors and subconsultants) included in the SOQ. 

 
Proposer – The entity responding to this RFQS by submitting the SOQ. 

 
 
 
 
 

 

 

  



Attachment B 
Scope of Design-Builder Services 

Phase One Services 
 
Phase One scope of services performed by the Design-Builder will include (at a minimum) 
the following detailed tasks and deliverables: 

 
1. Project site and existing conditions review and verification 

a. Review of existing technical documentation 
b. Subsurface utility location survey 

2. Basis of Design Report preparation 
a. Bi-weekly team meetings 
b. Design criteria 
c. Preliminary design including preliminary Drawings and Technical 

Specification outlines 
d. Preliminary construction organization, work plan, and schedule 
e. Regulatory requirements and permit acquisition planning 
f. Project budget estimate update 

3. 30, 60, and 80 percent design preparation 
a. Bi-weekly team meetings 
b. Further Drawing development 
c. Technical Specification development 
d. Construction work plan and schedule update 
e. Subcontract and equipment procurement plan development 
f. Cost estimate updates 

4. Guaranteed Maximum Price (GMP) development 
a. Phase Two contract finalization and negotiation meetings and team meetings 
b. GMP proposal development 
c. Final construction work plan and schedule development 
d. Final regulatory and permitting plan 

5. Project Management 
a. Project Management Plan development and implementation 
b. Quality Plan development and implementation 
c. Administering biweekly team meetings and updates 
d. Progress meetings and progress reports 
e. Progress payment and invoicing 

 
Phase Two Services 

 
Phase Two scope of services performed by the Design-Builder will be further defined and 
negotiated during execution of Phase One services and will generally include assistance in 
obtaining regulatory approval and permit acquisition, preparation of "issued for construction" 
design documents, procurement of materials, equipment, subcontractors, construction and 
construction management services, engineering services during construction, start-up, testing, 
commissioning and training, preparation of record documents and O&M manuals, and 
warranty services.  

  

 



 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment C 
Conceptual Layout of Parking Structure 

 
 

  

 















 
 

ATTACHEMENT D 
 

 PROJECT LABOR AGREEMENT 
  

 



































































































































ATTACHEMENT E 
 

DRAFT TARGETED HIRING POLICY 
 

Owner's Targeted Hiring Policy for the Parking Garage Expansion component of the Fresno 
Yosemite International Airport Expansion Project aims to target employment and training 
opportunities to disadvantaged neighborhoods and workers in the local community. 

The Design-Build Contractor and all subcontractors shall implement and comply with 
the Targeted Hiring Policy for this project. In addition, the Project Labor Agreement for 
the project contains specified steps by which applicable trade unions will facilitate 
contractor compliance with the Targeted Hiring Policy. 

 
I. Definitions (for purposes of Targeted Hiring Policy only) 

 
Construction Trade A construction trade classification as established for 

prevailing wage payment requirements by the 
California Department of Industrial Relations. 

 

Contractor A contractor of any tier that employs individuals to 
perform Project Work. 

Local Resident Tier 1 Local Residents and Tier 2 Local Residents. 
Percentage Goals The goals indicated for employment of Local 

Residents and Disadvantaged Workers described in 
the "Percentage Goals" section below. 

 

Project Work Construction work performed pursuant to the Design- 
Build Contract for the Parking Garage Expansion. 

Disadvantaged Worker A qualified individual who is a resident of Fresno 
County and who meets one or more of the following 
barriers to employment: (1) is a veteran or  the 
eligible spouse of a veteran of the United States 
Armed Forces; (2) exited the foster care system 
within the previous five years; (3) formerly 

I 

incarcerated; (4) is a current recipient of 
governmental assistance benefits; and (5) is a 
custodial single parent. 

 

New Apprentice A Local Resident who first enrolled in a state- 
registered apprenticeship program at time of 
commencement of Project Work, or within 12 months 
prior to commencement of project work. 

 
  

 



 
Tier 1 Local Resident A person residing in the City of Fresno and in the top 

5% of disadvantaged communities per 
CalEnviroScreen 2.0. (See attached map.) 

 

Tier 2 Local Resident A person residing in Fresno County or Madera 
County and in the top 5% of disadvantaged 
communities per CalEnviroScreen 2.0. (See 
attached map.) 

 

 
11. Percentage Goals 

Owner has established the following goals for each Contractor, for performance of Project 
Work in each Construction Trade: 

a) For journey-level workers: 

• at least 30% of Project Work hours shall be performed by Local 
Residents; 

• at least 10% of Project Work hours shall be performed by 
Disadvantaged Workers. 

• Hours worked by an individual who is both a Local Resident and a 
Disadvantaged Worker may be credited toward satisfaction of both 
percentage goals. 

b) For apprentice-level workers: 

• At least 40% of Project Work hours performed by apprentices shall be 
performed by New Apprentices, with first priority in hiring decisions 
to Tier 1 Local Residents, and second priority to Tier 2 local residents. 

• The City is considering additional hiring goals for apprentices with less 
than 15% of the required graduating apprenticeship hours 

 
111. Contractor Hiring Responsibilities 

Each Contractors shall follow the following hiring processes in making a good faith effort 
to satisfy each of the Percentage Goals. Making good faith efforts requires a Contractor to 
follow the following hiring process. The Project Labor Agreement will contain relevant 
provisions regarding core worker hiring and union hiring hall commitments. 

Assignment of existing crew members: 
 

 
  

 



 

Union-Signatory Contractors: Contractor shall assign any existing crew 
members that fit the Percentage Goal categories, until Percentage Goals are 
satisfied. (If Contractor cannot satisfy Percentage Goals through assignment 
of existing crew members, then Contractor shall use union hiring hall referral 
system described below for any workers needed to hit goals.) 

 

Non-union Contractors: For first _ hires: abide by the core worker restrictions 
and _/_ alternating hiring process described in Project Labor Agreement. 
When assigning existing crew members to the job as core workers as per 
Project Labor Agreement, Contractor shall prioritize assignment of crew 
members that fit Percentage Goal categories. For hiring hall positions within 
the _/_ alternating hiring process, Contractor and union hiring hall shall use 
the referral system described below. 

 
Union Hiring Hall Referrals: 

 
When a Contractor requests workers from the union hiring hall, it uses the 
craft request form attached to the Project Labor Agreement, indicating any 
categories of workers needed to satisfy the Percentage Goals. (If Contractor 
has already met the percentage goals at time of request, it instead makes a 
general request to the union hiring hall.) 

 
When union hiring hall receives a craft request form indicating a needed 
category of worker, it refers a worker in that category, regardless of place on 
the hiring hall list. 

 
If the union hiring hall has not sent sufficient workers in the requested 
category within two business days, the Contractor must request a worker in 
that category from other sources designated by Owner, including local pre-
apprenticeship programs. Such sources include Jumpstart; the Fresno, 
Madera, Tulare, Kings Building and Construction Trades Council, Slingshot, 
and others. 

Apprentice hires: 
 

Same as journey-level process, except Contractors shall contact the relevant 
apprenticeship program or hiring hall, and request referral of New 
Apprentices as needed to satisfy the applicable Percentage Goal, and shall 
sponsor New Apprentices as needed. If necessary, Contractors shall contact 
local pre-apprenticeship programs as indicated by Owner to identify New 
Residents to sponsor and employ. Such sources include Jumpstart; the 
Fresno, Madera, Tulare, Kings Building and Construction Trades Council, 
Slingshot, and others. Contact to such programs shall include a specific 
request for workers ready to be sponsored to become New Apprentices.  

 



IV. Miscellaneous 
 

11. Monitoring. Contractors shall provide information as requested by Owner or its 
designee, and access to job sites and employees as requested, to enable determination 
of compliance with requirements of the Targeted Hiring Policy. 

12. Subcontracts. Design-Build Contractor shall include compliance with the Targeted 
Hiring Policy as a material term of all subcontracts. Design-Build Contractor is liable 
for any breach of this policy by any subcontractor of any tier. 

13. Assurance Regarding Preexisting Contracts. Each Contractor warrants and represents 
that as of the date that a contract incorporating this Policy became effective, it has 
executed no contract pertaining to the project that would have violated this Policy had it 
been executed after that date, or would interfere with fulfillment of or conflict with 
terms of this Policy. If, despite this assurance, an entity that has agreed to comply with 
this Policy has entered into such contract, then upon request from the City it shall either 
amend that contract to include the provisions required by this Policy, or terminate that 
contract. 

14. Liquidated Damages. If a Contractor fails to demonstrate that it made good faith efforts 
as described above, and it fell short of the Percentage Goals, then the Contractor shall 
owe to Owner as liquidated damages an amount equal to the minimum journeyman 
level wage (or apprentice-level wage, as applicable) under the prevailing wage 
classification for the Construction Trade in question, for each hour short of the 
Percentage Goals. Compliance and liquidated damages will be assessed on an annual 
basis, or upon final invoicing for any contract. Liquidated damages may be withheld from 
progress payments or final payment from Owner, upon compliance determination by 
Owner. 

15. Out-of-State Workers. The Targeted Hiring Policy does not apply to Project Work hours 
performed by residents of states other than the State of California (and such hours shall 
not be considered Project Work Hours for purposes of determining satisfaction of the 
Percentage Goals. 

  

 



ATTACHEMENT F 
CITY OF FRESNO CONFLICT OF INTEREST DECLARATION  

 
DISCLOSURE OF CONFLICT OF INTEREST 

 
PARKING STRUCTURE AT FRESNO INTERNATIONAL AIRPORT 

 

 
 YES* NO 

1 Are you currently in litigation with the City of Fresno or any of its 
agents? 

  

2 Do you represent any firm, organization or person who is in 
litigation with the City of Fresno? 

  

3 Do you currently represent or perform work for any clients who do 
business with the City of Fresno? 

  

4 Are you or any of your principals, managers or professionals, 
owners or investors in a business which does business with the 
City of Fresno, or in a business which is in litigation with the City of 
Fresno? 

 
 

 

 
 

5 Are you or any of your principals, managers or professionals, 
related by blood or marriage to any City of Fresno employee who 
has any significant role in the subject matter of this service? 

 
 

 
 

6 Do you or any of your subcontractors have, or expect to have, any 
interest, direct or indirect, in any other contract in connection with 
this Project? 

 
 

 
 

* If the answer to any question is yes, please explain in full below.   
 

 
Explanation:            
 Signature 
  
           
  (name) 
 
            
 (company) 
  
          
  (address) 
 
� Additional page(s) attached.            
 (city state zip) 

 



ATTACHEMENT G 
STATEMENT OF QUALIFICATIONS ACKNOWLEDGEMENT 

 
 
 
 

Proposer's Name  _ 
 
 
 

The undersigned acknowledges receipt of the Request for Qualifications Statements for 
Parking Structure at Fresno Yosemite International Airport. 

 
 
 

Print Name Title 
 

Company 
 

Date   
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Design-Build Institute of America - Contract Documents 
LICENSE AGREEMENT 

 
By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.  
 

1. License. The Design-Build Institute of America (“DBIA”) provides DBIA Contract Documents and licenses their 
use worldwide. You acknowledge that DBIA Contract Documents are protected by the copyright laws of the 
United States. You have a limited nonexclusive license to: (a) Use DBIA Contract Documents on any number of 
machines owned, leased or rented by your company or organization; (b) Use DBIA Contract Documents in printed 
form for bona fide contract purposes; and (c) Copy DBIA Contract Documents into any machine-readable or 
printed form for backup or modification purposes in support of your permitted use. 

2. User Responsibility. You assume sole responsibility for the selection of specific documents or portions thereof to 
achieve your intended results, and for the installation, use, and results obtained from the DBIA Contract 
Documents. You acknowledge that you understand that the text of the DBIA Contract Documents has important 
legal consequences and that consultation with an attorney is recommended with respect to use or modification of 
the text. You will not represent that any of the contract documents you generate from DBIA Contract Documents 
are DBIA documents unless (a) the document text is used without alteration or (b) all additions and changes to, 
and deletions from, the text are clearly shown. 

3. Copies. You may not use, copy, modify, or transfer DBIA Contract Documents, or any copy, modification or 
merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of DBIA 
Contract Documents in printed or machine-readable format for resale or educational purposes is expressly 
prohibited. You will reproduce and include DBIA’s copyright notice on any printed or machine-readable copy, 
modification, or portion merged into another document or program. 

4. Transfers. You may not transfer possession of any copy, modification or merged portion of DBIA Contract 
Documents to another party, except that a party with whom you are contracting may receive and use such 
transferred material solely for purposes of its contract with you. You may not sublicense, assign, or transfer this 
license except as expressly provided in this Agreement, and any attempt to do so is void.  

5. Term. The license is effective for one year from the date of purchase. DBIA may elect to terminate it earlier, by 
written notice to you, if you fail to comply with any term or condition of this Agreement. 

6. Limited Warranty. DBIA warrants the electronic files or other media by which DBIA Contract Documents are 
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no 
other warranty of any kind, expressed or implied, including, but not limited to the implied warranties of 
merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, 
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have 
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet 
your requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free. 

7. Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any 
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at 
DBIA’s election, your money will be refunded. In no event will DBIA be liable to you for any damages, including 
any lost profits, lost savings or other incidental or consequential damages arising out of the use or inability to use 
DBIA Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by 
any other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential 
damages, so the above limitation or exclusion may not apply to you. 

8. Acknowledgement. You acknowledge that you have read this agreement, understand it and agree to be bound 
by its terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree 
that it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or 
prior agreement, oral or written, and any other communications between the parties relating to the subject matter 
of this agreement. 

 
 



 

INSTRUCTIONS 

For DBIA Document No. 535 Standard Form of General Conditions of Contract Between Owner and Design-Builder 
(2010 Edition)  
 

 
General Instructions 

 
No. 

 
Subject 

 
Instruction 

1. Standard 
Forms 

Standard form contracts have long served an important function in the United States and 
international construction markets. The common purpose of these forms is to provide an 
economical and convenient way for parties to contract for design and construction services. 
As standard forms gain acceptance and are used with increased frequency, parties are able 
to enter into contracts with greater certainty as to their rights and responsibilities.  

2. 
DBIA Standard 
Form Contract 

Documents 

Since its formation in 1993, the Design-Build Institute of America (DBIA) has regularly 
evaluated the needs of owners, design-builders, and other parties to the design-build 
process in preparation for developing its own contract forms. Consistent with DBIA’s mission 
of promulgating best design-build practices, DBIA believes that the design-build contract 
should reflect a balanced approach to risk that considers the legitimate interests of all 
parties to the design-build process. DBIA’s Standard Form Contract Documents reflect a 
modern risk allocation approach, allocating each risk to the party best equipped to manage 
and minimize that risk, with the goal of promoting best design-build practices.  

3. 
Use of Non-

DBIA 
Documents 

To avoid inconsistencies among documents used for the same project, DBIA’s Standard 
Form Contract Documents should not be used in conjunction with non-DBIA documents 
unless the non-DBIA documents are appropriately modified on the advice of legal counsel. 
Moreover, care should also be taken when using different editions of the DBIA Standard 
Form Document on the same project to ensure consistency.  

4. Legal 
Consequences 

DBIA Standard Form Contract Documents are legally binding contracts with important legal 
consequences. Contracting parties are advised and encouraged to seek legal counsel in 
completing or modifying these Documents. 

5. Reproduction 

DBIA hereby grants to purchasers a limited license to reproduce its Documents consistent 
with the License Agreement accompanying these Documents. At least two original versions 
of the Agreement should be signed by the parties. Any other reproduction of DBIA 
Documents is strictly prohibited.  

6. Modifications 

Effective contracting is accomplished when the parties give specific thought to their 
contracting goals and then tailor the contract to meet the unique needs of the project and 
the design-build team. For that reason, these Documents may require modification for 
various purposes including, for example, to comply with local codes and laws, or to add 
special terms. DBIA’s latest revisions to its Documents provide the parties an opportunity to 
customize their contractual relationship by selecting various optional contract clauses that 
may better reflect the unique needs and risks associated with the project.  
 
Any modifications to these Documents should be initialed by the parties. At no time should a 
document be re-typed in its entirety. Re-creating the document violates copyright laws and 
destroys one of the advantages of standard forms-familiarity with the terms.   

7. Execution It is good practice to execute two original copies of the Agreement. Only persons authorized 
to sign for the contracting parties may execute the Agreement.  
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Specific Instructions 
 

Section 
 

Title 
 

Instruction 

General Purpose of This 
Document 

The General Conditions of Contract provide the terms and conditions under which the 
Work of the Project will be performed. 
 
This document accompanies DBIA Document No. 525 and DBIA Document No. 530 
(each referred to herein generally as “Agreement”). It may also be incorporated by 
reference into other related agreements, as between the Design-Builder and the Design 
Consultant, and the Design-Builder and the Subcontractor.  

General Checklist 

The following Sections reference documents that are to be attached to the Agreement: 
 
Section 3.5.1  Owner’s Permit List 
Article 5          Insurance and Bonds 
Section 9.4.2  Unit Prices 

2.1.3 Schedule The parties are encouraged, if possible, to agree to a schedule for the execution of the 
Work upon execution of the Agreement or upon establishing the GMP.  

2.2.1 
Design 

Professional 
Services 

The parties should be aware that in addition to requiring compliance with state licensing 
laws for design professionals, some states also require that the design professional have 
a corporate professional license.  

2.3.1 

Standard of Care 
for Design 

Professional’s 
Services 

Design-Builder’s obligation is to deliver a design that meets prevailing industry standards. 
However, DBIA has provided the parties at Article 11 of the Agreement an optional 
provision whereby if Owner can identify specific performance standards that can be 
objectively measured, Design-Builder is obligated to design the Project to satisfy these 
standards if this optional provision is selected. To avoid any confusion and to ensure that 
the parties fully understand what their obligations are, the specific performance standards 
should be clearly identified and should be able to be objectively measured. The Design-
Builder should recognize that this is a heightened standard of care that has insurance 
ramifications that should be discussed with the Design-Builder’s insurance advisor.  

3.5.1 
Government 

Approvals and 
Permits 

Design-Builder is responsible for obtaining all necessary permits, approvals and licenses, 
except to the extent specific permits, approvals, and licenses are set forth in an Owner’s 
Permit List, which must be attached as an exhibit to the Agreement. The parties, prior to 
execution of the Agreement, should discuss which permits, approvals and licenses need 
to be obtained for the Project and which party is in the best position to do so.  

5.1.1 
Design-Builder’s 

Insurance 
Requirements 

Design-Builder is obligated to provide insurance coverage from insurance carriers that 
meet the criteria set forth in the Insurance Exhibit attached to Section 10.1 of the 
Agreement. 

5.1.2 Exclusions to 
Design-Build 

Parties are advised that their standard insurance policies may contain exclusions for the 
design-build delivery method. This Section 5.1.2 requires that any such exclusions be 
deleted from the policy.  

5.2 
Owner’s 

Insurance 
Requirements 

Owner, in addition to providing the insurance set forth in this Section and Section 5.3, is 
also obligated to procure the insurance coverages for the amounts and consistent with 
the terms set forth in the Insurance Exhibit made part of the Agreement. 

5.4 
Bonds and Other 

Performance 
Security 

Design-Builder is only obligated to provide bonds or other forms of performance security 
to the extent called for in Section 10.2 of the Agreement. 
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Section 
 

Title 
 

Instruction 

8.2.2 
Compensability 

for Force Majeure 
Events 

The parties are provided the option in the Agreement of negotiating whether the Design-
Builder is entitled to compensation for Force Majeure Events. 

9.4.1 Contract Price 
Adjustments Unit prices, if established, shall be attached pursuant to Article 2 of the Agreement. 

9.4.3 

Payment/ 
Performance of 

Disputed 
Services 

When Owner disputes Design-Builder’s entitlement to a change order or disagrees with 
Design-Builder regarding the scope of Work, and nevertheless expects Design-Builder to 
perform the services, Design-Builder’s cash flow and ability to complete the Work will be 
hampered if Owner fails to pay Design-Builder for the disputed services. This Section 
provides a balanced approach whereby Design-Builder is required to perform the 
services, but Owner is required to pay fifty percent (50%) of Design-Builder’s reasonable 
estimated direct costs of performing such services until the dispute is settled. By so 
doing, Owner does not forfeit its right to deny total responsibility for payment, and 
Design-Builder does not give up its right to demand full payment. The dispute shall be 
resolved according to Article 10. 

Article 
10 

Contract 
Adjustments and 

Disputes 

DBIA endorses the use of partnering, negotiation, mediation and arbitration for the 
prevention and resolution of disputes. The General Conditions of Contract provides for 
the parties’ Representatives and Senior Representatives to attempt to negotiate the 
dispute or disagreement. If this attempt fails, the dispute shall be submitted to mandatory, 
non-binding mediation. Any dispute that cannot be resolved by mediation shall then be 
submitted to binding arbitration, unless the parties elect in the Agreement to submit their 
dispute to a court of competent jurisdiction. 

10.3.4 Arbitration 
The prevailing party in any arbitration shall receive reasonable attorneys’ fees from the 
other party. DBIA supports this “loser pays” provision to encourage parties to negotiate or 
mediate their differences and to minimize the number of frivolous disputes.  

10.4 Duty to Continue 
Performance 

Pending the resolution of any dispute or disagreement, both Owner and Design-Builder 
shall continue to perform their respective duties under the Contract Documents, unless 
the parties provide otherwise in the Contract Documents. 

10.5 Consequential 
Damages 

DBIA believes that it is inappropriate for either Owner or Design-Builder to be responsible 
to the other for consequential damages arising from the Project. This limitation on 
consequential damages in no way restricts, however, the payment of liquidated damages, 
if any, under Article 5 of the Agreement. 

11.4 

Design-Builder’s 
Right to 

Terminate for 
Cause 

If Design-Builder properly terminates the Agreement for cause, it shall recover from 
Owner in the same way as if Owner had terminated the Agreement for convenience 
under Article 8 of the Agreement. Owner shall pay to Design-Builder its costs, reasonable 
overhead and profit on the costs, and an additional payment based on a percentage of 
the remaining balance of the Contract Price, all as more fully set forth in Article 8 of the 
Agreement. 

Article 
12 Electronic Data 

Design-Builder and Owner shall agree on the software and format for the transmission of 
Electronic Data. Ownership of Work Product in electronic form is governed by Article 4 of 
the Agreement. The transmitting party disclaims all warranties with respect to the media 
transmitting the Electronic Data, but nothing in this Article is intended to negate duties 
with respect to the standard of care in creating the Electronic Data. 
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Article 1 
General 

1.1 Mutual Obligations 

1.1.1 Owner and Design-Builder commit at all times to cooperate fully with each other, and 
proceed on the basis of trust and good faith, to permit each party to realize the benefits afforded 
under the Contract Documents. 

1.2 Basic Definitions 

1.2.1 Agreement refers to the executed contract between Owner and Design-Builder under 
either DBIA Document No. 525, Standard Form of Agreement Between Owner and Design-
Builder - Lump Sum (2010 Edition) or DBIA Document No. 530, Standard Form of Agreement 
Between Owner and Design-Builder - Cost Plus Fee with an Option for a Guaranteed Maximum 
Price (2010 Edition). 

1.2.2 Basis of Design Documents are as follows: For DBIA Document No. 530, Standard Form 
of Agreement Between Owner and Design-Builder - Cost Plus Fee With an Option for a 
Guaranteed Maximum Price, the Basis of Design Documents are those documents specifically 
listed in, as applicable, the GMP Exhibit or GMP Proposal as being the “Basis of Design 
Documents.” For DBIA Document No. 525, Standard Form of Agreement Between Owner and 
Design-Builder – Lump Sum, the Basis of Design Documents are the Owner’s Project Criteria, 
Design-Builder’s Proposal and the Deviation List, if any. 

1.2.3 Construction Documents are the documents, consisting of Drawings and Specifications, 
to be prepared or assembled by the Design-Builder consistent with the Basis of Design 
Documents unless a deviation from the Basis of Design Documents is specifically set forth in a 
Change Order executed by both the Owner and Design-Builder, as part of the design review 
process contemplated by Section 2.4 of these General Conditions of Contract. 

1.2.4 Day or Days shall mean calendar days unless otherwise specifically noted in the Contract 
Documents. 

1.2.5 Design-Build Team is comprised of the Design-Builder, the Design Consultant, and key 
Subcontractors identified by the Design-Builder. 

1.2.6 Design Consultant is a qualified, licensed design professional who is not an employee of 
Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under 
contract with Design-Builder, to furnish design services required under the Contract Documents. 
A Design Sub-Consultant is a qualified, licensed design professional who is not an employee of 
the Design Consultant, but is retained by the Design Consultant or employed or retained by 
anyone under contract to Design Consultant, to furnish design services required under the 
Contract Documents. 

1.2.7 Final Completion is the date on which all Work is complete in accordance with the 
Contract Documents, including but not limited to, any items identified in the punch list prepared 
under Section 6.6.1 and the submission of all documents set forth in Section 6.7.2.  

1.2.8 Force Majeure Events are those events that are beyond the control of both Design-
Builder and Owner, including the events of war, floods, labor disputes, earthquakes, epidemics, 
adverse weather conditions not reasonably anticipated, and other acts of God.  

1.2.9 General Conditions of Contract refer to this DBIA Document No. 535, Standard Form of 
General Conditions of Contract Between Owner and Design-Builder (2010 Edition). 

1.2.10 GMP Exhibit means that exhibit attached to DBIA Document No. 530, Standard Form of 
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Agreement Between Owner and Design-Builder - Cost Plus Fee With an Option for a Guaranteed 
Maximum Price, which exhibit will have been agreed upon by Owner and Design-Builder prior to 
the execution of the Agreement. 

1.2.11 GMP Proposal means that proposal developed by Design-Builder in accordance with 
Section 6.6 of DBIA Document No. 530, Standard Form of Agreement Between Owner and 
Design-Builder - Cost Plus Fee With an Option for a Guaranteed Maximum Price. 

1.2.12 Hazardous Conditions are any materials, wastes, substances and chemicals deemed to 
be hazardous under applicable Legal Requirements, or the handling, storage, remediation, or 
disposal of which are regulated by applicable Legal Requirements. 

1.2.13 Legal Requirements are all applicable federal, state and local laws, codes, ordinances, 
rules, regulations, orders and decrees of any government or quasi-government entity having 
jurisdiction over the Project or Site, the practices involved in the Project or Site, or any Work. 

1.2.14 Owner’s Project Criteria are developed by or for Owner to describe Owner’s program 
requirements and objectives for the Project, including use, space, price, time, site and 
expandability requirements, as well as submittal requirements and other requirements governing 
Design-Builder’s performance of the Work. Owner’s Project Criteria may include conceptual 
documents, design criteria, design performance specifications, design specifications, and LEED®  
or other sustainable design criteria and other Project-specific technical materials and 
requirements. 

1.2.15 Site is the land or premises on which the Project is located. 

1.2.16 Subcontractor is any person or entity retained by Design-Builder as an independent 
contractor to perform a portion of the Work and shall include materialmen and suppliers.  

1.2.17 Sub-Subcontractor is any person or entity retained by a Subcontractor as an independent 
contractor to perform any portion of a Subcontractor’s Work and shall include materialmen and 
suppliers. 

1.2.18 Substantial Completion or Substantially Complete means the date on which the Work, or 
an agreed upon portion of the Work, is sufficiently complete in accordance with the Contract 
Documents so that Owner can occupy and use the Project or a portion thereof for its intended 
purposes. 

1.2.19 Work is comprised of all Design-Builder’s design, construction and other services 
required by the Contract Documents, including procuring and furnishing all materials, equipment, 
services and labor reasonably inferable from the Contract Documents. 

 
 

Article 2 

Design-Builder’s Services and Responsibilities 

2.1 General Services. 
 

2.1.1 Design-Builder’s Representative shall be reasonably available to Owner and shall have 
the necessary expertise and experience required to supervise the Work. Design-Builder’s 
Representative shall communicate regularly with Owner and shall be vested with the authority to 
act on behalf of Design-Builder. Design-Builder’s Representative may be replaced only with the 
mutual agreement of Owner and Design-Builder.  
 
2.1.2 Design-Builder shall provide Owner with a monthly status report detailing the progress of 
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the Work, including (i) whether the Work is proceeding according to schedule, (ii) whether 
discrepancies, conflicts, or ambiguities exist in the Contract Documents that require resolution, 
(iii) whether health and safety issues exist in connection with the Work; (iv) status of the 
contingency account to the extent provided for in the Standard Form of Agreement Between 
Owner and Design-Builder - Cost Plus Fee with an Option for a Guaranteed Maximum Price; and 
(v) other items that require resolution so as not to jeopardize Design-Builder’s ability to complete 
the Work for the Contract Price and within the Contract Time(s). 
 
2.1.3 Unless a schedule for the execution of the Work has been attached to the Agreement as 
an exhibit at the time the Agreement is executed, Design-Builder shall prepare and submit, at 
least three (3) days prior to the meeting contemplated by Section 2.1.4 hereof, a schedule for the 
execution of the Work for Owner’s review and response. The schedule shall indicate the dates for 
the start and completion of the various stages of Work, including the dates when Owner 
information and approvals are required to enable Design-Builder to achieve the Contract Time(s). 
The schedule shall be revised as required by conditions and progress of the Work, but such 
revisions shall not relieve Design-Builder of its obligations to complete the Work within the 
Contract Time(s), as such dates may be adjusted in accordance with the Contract Documents. 
Owner’s review of, and response to, the schedule shall not be construed as relieving Design-
Builder of its complete and exclusive control over the means, methods, sequences and 
techniques for executing the Work.  

2.1.4 The parties will meet within seven (7) days after execution of the Agreement to discuss 
issues affecting the administration of the Work and to implement the necessary procedures, 
including those relating to submittals and payment, to facilitate the ability of the parties to perform 
their obligations under the Contract Documents. 

2.2 Design Professional Services. 

2.2.1 Design-Builder shall, consistent with applicable state licensing laws, provide through 
qualified, licensed design professionals employed by Design-Builder, or procured from qualified, 
independent licensed Design Consultants, the necessary design services, including architectural, 
engineering and other design professional services, for the preparation of the required drawings, 
specifications and other design submittals to permit Design-Builder to complete the Work 
consistent with the Contract Documents. Nothing in the Contract Documents is intended or 
deemed to create any legal or contractual relationship between Owner and any Design 
Consultant. 

2.3 Standard of Care for Design Professional Services. 

2.3.1 The standard of care for all design professional services performed to execute the Work 
shall be the care and skill ordinarily used by members of the design profession practicing under 
similar conditions at the same time and locality of the Project.  

2.4 Design Development Services. 

2.4.1 Design-Builder and Owner shall, consistent with any applicable provision of the Contract 
Documents, agree upon any interim design submissions that Owner may wish to review, which 
interim design submissions may include design criteria, drawings, diagrams and specifications 
setting forth the Project requirements.  Interim design submissions shall be consistent with the 
Basis of Design Documents, as the Basis of Design Documents may have been changed through 
the design process set forth in this Section 2.4.1. On or about the time of the scheduled 
submissions, Design-Builder and Owner shall meet and confer about the submissions, with 
Design-Builder identifying during such meetings, among other things, the evolution of the design 
and any changes to the Basis of Design Documents, or, if applicable, previously submitted design 
submissions. Changes to the Basis of Design Documents, including those that are deemed minor 
changes under Section 9.3.1, shall be processed in accordance with Article 9. Minutes of the 
meetings, including a full listing of all changes, will be maintained by Design-Builder and provided 
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to all attendees for review. Following the design review meeting, Owner shall review and approve 
the interim design submissions and meeting minutes in a time that is consistent with the 
turnaround times set forth in Design-Builder’s schedule.  

2.4.2 Design-Builder shall submit to Owner Construction Documents setting forth in detail 
drawings and specifications describing the requirements for construction of the Work. The 
Construction Documents shall be consistent with the latest set of interim design submissions, as 
such submissions may have been modified in a design review meeting and recorded in the 
meetings minutes. The parties shall have a design review meeting to discuss, and Owner shall 
review and approve, the Construction Documents in accordance with the procedures set forth in 
Section 2.4.1 above. Design-Builder shall proceed with construction in accordance with the 
approved Construction Documents and shall submit one set of approved Construction 
Documents to Owner prior to commencement of construction.  

2.4.3 Owner’s review and approval of interim design submissions, meeting minutes, and the 
Construction Documents is for the purpose of mutually establishing a conformed set of Contract 
Documents compatible with the requirements of the Work. Neither Owner’s review nor approval 
of any interim design submissions, meeting minutes, and Construction Documents shall be 
deemed to transfer any design liability from Design-Builder to Owner. 

2.4.4 To the extent not prohibited by the Contract Documents or Legal Requirements, Design-
Builder may prepare interim design submissions and Construction Documents for a portion of the 
Work to permit construction to proceed on that portion of the Work prior to completion of the 
Construction Documents for the entire Work.  

2.5 Legal Requirements. 

2.5.1 Design-Builder shall perform the Work in accordance with all Legal Requirements and 
shall provide all notices applicable to the Work as required by the Legal Requirements. 

2.5.2 The Contract Price and/or Contract Time(s) shall be adjusted to compensate Design-
Builder for the effects of any changes in the Legal Requirements enacted after the date of the 
Agreement affecting the performance of the Work, or if a Guaranteed Maximum Price is 
established after the date of the Agreement, the date the parties agree upon the Guaranteed 
Maximum Price. Such effects may include, without limitation, revisions Design-Builder is required 
to make to the Construction Documents because of changes in Legal Requirements. 

2.6 Government Approvals and Permits. 

2.6.1 Except as identified in an Owner’s Permit List attached as an exhibit to the Agreement, 
Design-Builder shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees required for the prosecution of the Work by any government or 
quasi-government entity having jurisdiction over the Project.  

2.6.2 Design-Builder shall provide reasonable assistance to Owner in obtaining those permits, 
approvals and licenses that are Owner’s responsibility. 

2.7 Design-Builder’s Construction Phase Services. 

2.7.1 Unless otherwise provided in the Contract Documents to be the responsibility of Owner or 
a separate contractor, Design-Builder shall provide through itself or Subcontractors the necessary 
supervision, labor, inspection, testing, start-up, material, equipment, machinery, temporary 
utilities and other temporary facilities to permit Design-Builder to complete construction of the 
Project consistent with the Contract Documents. 

2.7.2 Design-Builder shall perform all construction activities efficiently and with the requisite 
expertise, skill and competence to satisfy the requirements of the Contract Documents. Design-
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Builder shall at all times exercise complete and exclusive control over the means, methods, 
sequences and techniques of construction. 

2.7.3 Design-Builder shall employ only Subcontractors who are duly licensed and qualified to 
perform the Work consistent with the Contract Documents. Owner may reasonably object to 
Design-Builder’s selection of any Subcontractor, provided that the Contract Price and/or Contract 
Time(s) shall be adjusted to the extent that Owner’s decision impacts Design-Builder’s cost 
and/or time of performance. 

2.7.4 Design-Builder assumes responsibility to Owner for the proper performance of the Work 
of Subcontractors and any acts and omissions in connection with such performance. Nothing in 
the Contract Documents is intended or deemed to create any legal or contractual relationship 
between Owner and any Subcontractor or Sub-Subcontractor, including but not limited to any 
third-party beneficiary rights. 

2.7.5 Design-Builder shall coordinate the activities of all Subcontractors. If Owner performs 
other work on the Project or at the Site with separate contractors under Owner’s control, Design-
Builder agrees to reasonably cooperate and coordinate its activities with those of such separate 
contractors so that the Project can be completed in an orderly and coordinated manner without 
unreasonable disruption. 

2.7.6 Design-Builder shall keep the Site reasonably free from debris, trash and construction 
wastes to permit Design-Builder to perform its construction services efficiently, safely and without 
interfering with the use of adjacent land areas. Upon Substantial Completion of the Work, or a 
portion of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials, 
equipment, machinery and tools arising from the Work or applicable portions thereof to permit 
Owner to occupy the Project or a portion of the Project for its intended use. 

2.8 Design-Builder’s Responsibility for Project Safety. 

2.8.1 Design-Builder recognizes the importance of performing the Work in a safe manner so as 
to prevent damage, injury or loss to (i) all individuals at the Site, whether working or visiting, (ii) 
the Work, including materials and equipment incorporated into the Work or stored on-Site or off-
Site, and (iii) all other property at the Site or adjacent thereto. Design-Builder assumes 
responsibility for implementing and monitoring all safety precautions and programs related to the 
performance of the Work. Design-Builder shall, prior to commencing construction, designate a 
Safety Representative with the necessary qualifications and experience to supervise the 
implementation and monitoring of all safety precautions and programs related to the Work. 
Unless otherwise required by the Contract Documents, Design-Builder’s Safety Representative 
shall be an individual stationed at the Site who may have responsibilities on the Project in 
addition to safety. The Safety Representative shall make routine daily inspections of the Site and 
shall hold weekly safety meetings with Design-Builder’s personnel, Subcontractors and others as 
applicable. 

2.8.2 Design-Builder and Subcontractors shall comply with all Legal Requirements relating to 
safety, as well as any Owner-specific safety requirements set forth in the Contract Documents, 
provided that such Owner-specific requirements do not violate any applicable Legal Requirement. 
Design-Builder will immediately report in writing any safety-related injury, loss, damage or 
accident arising from the Work to Owner’s Representative and, to the extent mandated by Legal 
Requirements, to all government or quasi-government authorities having jurisdiction over safety-
related matters involving the Project or the Work. 
 
2.8.3 Design-Builder’s responsibility for safety under this Section 2.8 is not intended in any way 
to relieve Subcontractors and Sub-Subcontractors of their own contractual and legal obligations 
and responsibility for (i) complying with all Legal Requirements, including those related to health 
and safety matters, and (ii) taking all necessary measures to implement and monitor all safety 
precautions and programs to guard against injuries, losses, damages or accidents resulting from 

DBIA Document No. 535  Page 5  
Standard Form of General Conditions of Contract Between Owner and Design-Builder 
© 2010 Design-Build Institute of America 



 

their performance of the Work. 
 
2.9 Design-Builder’s Warranty. 
 

2.9.1 Design-Builder warrants to Owner that the construction, including all materials and 
equipment furnished as part of the construction, shall be new unless otherwise specified in the 
Contract Documents, of good quality, in conformance with the Contract Documents and free of 
defects in materials and workmanship. Design-Builder’s warranty obligation excludes defects 
caused by abuse, alterations, or failure to maintain the Work in a commercially reasonable 
manner. Nothing in this warranty is intended to limit any manufacturer’s warranty which provides 
Owner with greater warranty rights than set forth in this Section 2.9 or the Contract Documents. 
Design-Builder will provide Owner with all manufacturers’ warranties upon Substantial 
Completion. 

2.10 Correction of Defective Work. 

2.10.1 Design-Builder agrees to correct any Work that is found to not be in conformance with the 
Contract Documents, including that part of the Work subject to Section 2.9 hereof, within a period 
of one year from the date of Substantial Completion of the Work or any portion of the Work, or 
within such longer period to the extent required by any specific warranty included in the Contract 
Documents. 

2.10.2 Design-Builder shall, within seven (7) days of receipt of written notice from Owner that 
the Work is not in conformance with the Contract Documents, take meaningful steps to 
commence correction of such nonconforming Work, including the correction, removal or 
replacement of the nonconforming Work and any damage caused to other parts of the Work 
affected by the nonconforming Work. If Design-Builder fails to commence the necessary steps 
within such seven (7) day period, Owner, in addition to any other remedies provided under the 
Contract Documents, may provide Design-Builder with written notice that Owner will commence 
correction of such nonconforming Work with its own forces. If Owner does perform such 
corrective Work, Design-Builder shall be responsible for all reasonable costs incurred by Owner 
in performing such correction. If the nonconforming Work creates an emergency requiring an 
immediate response, the seven (7) day period identified herein shall be deemed inapplicable. 

2.10.3 The one-year period referenced in Section 2.10.1 above applies only to Design-Builder’s 
obligation to correct nonconforming Work and is not intended to constitute a period of limitations 
for any other rights or remedies Owner may have regarding Design-Builder’s other obligations 
under the Contract Documents. 

 
 

Article 3 
Owner’s Services and Responsibilities 

3.1 Duty to Cooperate. 

3.1.1 Owner shall, throughout the performance of the Work, cooperate with Design-Builder and 
perform its responsibilities, obligations and services in a timely manner to facilitate Design-
Builder’s timely and efficient performance of the Work and so as not to delay or interfere with 
Design-Builder’s performance of its obligations under the Contract Documents. 

3.1.2 Owner shall provide timely reviews and approvals of interim design submissions and 
Construction Documents consistent with the turnaround times set forth in Design-Builder’s 
schedule.   

3.1.3 Owner shall give Design-Builder timely notice of any Work that Owner notices to be 
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defective or not in compliance with the Contract Documents. 

3.2 Furnishing of Services and Information. 

3.2.1 Unless expressly stated to the contrary in the Contract Documents, Owner shall provide, 
at its own cost and expense, for Design-Builder’s information and use the following, all of which 
Design-Builder is entitled to rely upon in performing the Work: 

3.2.1.1 Surveys describing the property, boundaries, topography and reference points for 
use during construction, including existing service and utility lines; 

3.2.1.2 Geotechnical studies describing subsurface conditions, and other surveys 
describing other latent or concealed physical conditions at the Site; 

3.2.1.3 Temporary and permanent easements, zoning and other requirements and 
encumbrances affecting land use, or necessary to permit the proper design and 
construction of the Project and enable Design-Builder to perform the Work;  

3.2.1.4 A legal description of the Site; 

3.2.1.5 To the extent available, record drawings of any existing structures at the Site; 
and 

3.2.1.6 To the extent available, environmental studies, reports and impact statements 
describing the environmental conditions, including Hazardous Conditions, in existence at 
the Site.  

3.2.2 Owner is responsible for securing and executing all necessary agreements with adjacent 
land or property owners that are necessary to enable Design-Builder to perform the Work. Owner 
is further responsible for all costs, including attorneys’ fees, incurred in securing these necessary 
agreements. 

3.3 Financial Information. 

3.3.1 At Design-Builder’s request, Owner shall promptly furnish reasonable evidence 
satisfactory to Design-Builder that Owner has adequate funds available and committed to fulfill all 
of Owner’s contractual obligations under the Contract Documents. If Owner fails to furnish such 
financial information in a timely manner, Design-Builder may stop Work under Section 11.3 hereof 
or exercise any other right permitted under the Contract Documents.  

3.3.2 Design-Builder shall cooperate with the reasonable requirements of Owner’s lenders or 
other financial sources. Notwithstanding the preceding sentence, after execution of the 
Agreement Design-Builder shall have no obligation to execute for Owner or Owner’s lenders or 
other financial sources any documents or agreements that require Design-Builder to assume 
obligations or responsibilities greater than those existing obligations Design-Builder has under the 
Contract Documents. 

3.4 Owner’s Representative.  

3.4.1 Owner’s Representative shall be responsible for providing Owner-supplied information 
and approvals in a timely manner to permit Design-Builder to fulfill its obligations under the 
Contract Documents. Owner’s Representative shall also provide Design-Builder with prompt 
notice if it observes any failure on the part of Design-Builder to fulfill its contractual obligations, 
including any errors, omissions or defects in the performance of the Work. Owner’s 
Representative shall communicate regularly with Design-Builder and shall be vested with the 
authority to act on behalf of Owner.  
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3.5 Government Approvals and Permits. 

3.5.1 Owner shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees set forth in the Owner’s Permit List attached as an exhibit to the 
Agreement.  

3.5.2 Owner shall provide reasonable assistance to Design-Builder in obtaining those permits, 
approvals and licenses that are Design-Builder’s responsibility. 

3.6 Owner’s Separate Contractors. 

3.6.1 Owner is responsible for all work performed on the Project or at the Site by separate 
contractors under Owner’s control. Owner shall contractually require its separate contractors to 
cooperate with, and coordinate their activities so as not to interfere with, Design-Builder in order 
to enable Design-Builder to timely complete the Work consistent with the Contract Documents.  

 
 

Article 4 

Hazardous Conditions and Differing Site Conditions 

4.1 Hazardous Conditions. 

4.1.1 Unless otherwise expressly provided in the Contract Documents to be part of the Work, 
Design-Builder is not responsible for any Hazardous Conditions encountered at the Site. Upon 
encountering any Hazardous Conditions, Design-Builder will stop Work immediately in the 
affected area and duly notify Owner and, if required by Legal Requirements, all government or 
quasi-government entities with jurisdiction over the Project or Site.  

4.1.2 Upon receiving notice of the presence of suspected Hazardous Conditions, Owner shall 
take the necessary measures required to ensure that the Hazardous Conditions are remediated 
or rendered harmless. Such necessary measures shall include Owner retaining qualified 
independent experts to (i) ascertain whether Hazardous Conditions have actually been 
encountered, and, if they have been encountered, (ii) prescribe the remedial measures that 
Owner must take either to remove the Hazardous Conditions or render the Hazardous Conditions 
harmless. 

4.1.3 Design-Builder shall be obligated to resume Work at the affected area of the Project only 
after Owner’s expert provides it with written certification that (i) the Hazardous Conditions have 
been removed or rendered harmless and (ii) all necessary approvals have been obtained from all 
government and quasi-government entities having jurisdiction over the Project or Site. 

4.1.4 Design-Builder will be entitled, in accordance with these General Conditions of Contract, 
to an adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost 
and/or time of performance have been adversely impacted by the presence of Hazardous 
Conditions. 

4.1.5 To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless 
Design-Builder, Design Consultants, Subcontractors, anyone employed directly or indirectly by 
any of them, and their officers, directors, employees and agents, from and against any and all 
claims, losses, damages, liabilities and expenses, including attorneys’ fees and expenses, arising 
out of or resulting from the presence, removal or remediation of Hazardous Conditions at the Site.  

4.1.6 Notwithstanding the preceding provisions of this Section 4.1, Owner is not responsible for 
Hazardous Conditions introduced to the Site by Design-Builder, Subcontractors or anyone for 
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whose acts they may be liable. To the fullest extent permitted by law, Design-Builder shall 
indemnify, defend and hold harmless Owner and Owner’s officers, directors, employees and 
agents from and against all claims, losses, damages, liabilities and expenses, including attorneys’ 
fees and expenses, arising out of or resulting from those Hazardous Conditions introduced to the 
Site by Design-Builder, Subcontractors or anyone for whose acts they may be liable. 

4.2 Differing Site Conditions. 

4.2.1 Concealed or latent physical conditions or subsurface conditions at the Site that (i) 
materially differ from the conditions indicated in the Contract Documents or (ii) are of an unusual 
nature, differing materially from the conditions ordinarily encountered and generally recognized as 
inherent in the Work are collectively referred to herein as “Differing Site Conditions.” If Design-
Builder encounters a Differing Site Condition, Design-Builder will be entitled to an adjustment in 
the Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost and/or time of 
performance are adversely impacted by the Differing Site Condition. 

4.2.2 Upon encountering a Differing Site Condition, Design-Builder shall provide prompt written 
notice to Owner of such condition, which notice shall not be later than fourteen (14) days after 
such condition has been encountered. Design-Builder shall, to the extent reasonably possible, 
provide such notice before the Differing Site Condition has been substantially disturbed or 
altered.  

 
 

Article 5 

Insurance and Bonds  

5.1 Design-Builder’s Insurance Requirements. 
 

5.1.1 Design-Builder is responsible for procuring and maintaining the insurance for the 
coverage amounts all as set forth in the Insurance Exhibit to the Agreement. Coverage shall be 
secured from insurance companies authorized to do business in the state in which the Project is 
located, and with a minimum rating set forth in the Agreement. 

5.1.2 Design-Builder’s insurance shall specifically delete any design-build or similar exclusions 
that could compromise coverages because of the design-build delivery of the Project. 

5.1.3 Prior to commencing any construction services hereunder, Design-Builder shall provide 
Owner with certificates evidencing that (i) all insurance obligations required by the Contract 
Documents are in full force and in effect and will remain in effect for the duration required by the 
Contract Documents and (ii) no insurance coverage will be canceled, renewal refused, or 
materially changed unless at least thirty (30) days prior written notice is given to Owner. If any of 
the foregoing insurance coverages are required to remain in force after final payment are 
reasonably available, an additional certificate evidencing continuation of such coverage shall be 
submitted with the Final Application for Payment. If any information concerning reduction of 
coverage is not furnished by the insurer, it shall be furnished by the Design-Builder with 
reasonable promptness according to the Design-Builder’s information and belief. 

5.2 Owner’s Liability Insurance. 

5.2.1 Owner shall procure and maintain from insurance companies authorized to do business 
in the state in which the Project is located such liability insurance as set forth in the Insurance 
Exhibit to the Agreement to protect Owner from claims which may arise from the performance of 
Owner’s obligations under the Contract Documents or Owner’s conduct during the course of the 
Project. 
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5.3 Owner’s Property Insurance. 

5.3.1 Unless otherwise provided in the Contract Documents, Owner shall procure and maintain 
from insurance companies authorized to do business in the state in which the Project is located 
property insurance upon the entire Project to the full insurable value of the Project, including 
professional fees, overtime premiums and all other expenses incurred to replace or repair the 
insured property. The property insurance obtained by Owner shall be the broadest coverage 
commercially available, and shall include as additional insureds the interests of Owner, Design-
Builder, Design Consultants and Subcontractors of any tier. Such insurance shall include but not 
be limited to the perils of fire and extended coverage, theft, vandalism, malicious mischief, 
collapse, flood, earthquake, debris removal and other perils or causes of loss as called for in the 
Contract Documents. The property insurance shall include physical loss or damage to the Work, 
including materials and equipment in transit, at the Site or at another location as may be indicated 
in Design-Builder’s Application for Payment and approved by Owner. The Owner is responsible 
for the payment of any deductibles under the insurance required by this Section 5.3.1. 

5.3.2 Unless the Contract Documents provide otherwise, Owner shall procure and maintain 
boiler and machinery insurance that will include the interests of Owner, Design-Builder, Design 
Consultants, and Subcontractors of any tier. The Owner is responsible for the payment of any 
deductibles under the insurance required by this Section 5.3.2. 

5.3.3 Prior to Design-Builder commencing any Work, Owner shall provide Design-Builder with 
certificates evidencing that (i) all Owner’s insurance obligations required by the Contract 
Documents are in full force and in effect and will remain in effect until Design-Builder has 
completed all of the Work and has received final payment from Owner and (ii) no insurance 
coverage will be canceled, renewal refused, or materially changed unless at least thirty (30) days 
prior written notice is given to Design-Builder. Owner’s property insurance shall not lapse or be 
canceled if Owner occupies a portion of the Work pursuant to Section 6.6.3 hereof. Owner shall 
provide Design-Builder with the necessary endorsements from the insurance company prior to 
occupying a portion of the Work. 

5.3.4 Any loss covered under Owner’s property insurance shall be adjusted with Owner and 
Design-Builder and made payable to both of them as trustees for the insureds as their interests 
may appear, subject to any applicable mortgage clause. All insurance proceeds received as a 
result of any loss will be placed in a separate account and distributed in accordance with such 
agreement as the interested parties may reach. Any disagreement concerning the distribution of 
any proceeds will be resolved in accordance with Article 10 hereof. 

5.3.5 Owner and Design-Builder waive against each other and Owner’s separate contractors, 
Design Consultants, Subcontractors, agents and employees of each and all of them, all damages 
covered by property insurance provided herein, except such rights as they may have to the 
proceeds of such insurance. Design-Builder and Owner shall, where appropriate, require similar 
waivers of subrogation from Owner’s separate contractors, Design Consultants and 
Subcontractors and shall require each of them to include similar waivers in their contracts. These 
waivers of subrogation shall not contain any restriction or limitation that will impair the full and 
complete extent of its applicability to any person or entity unless agreed to in writing prior to the 
execution of this Agreement. 

5.4 Bonds and Other Performance Security. 

5.4.1 If Owner requires Design-Builder to obtain performance and labor and material payment 
bonds, or other forms of performance security, the amount, form and other conditions of such 
security shall be as set forth in the Agreement. 

5.4.2 All bonds furnished by Design-Builder shall be in a form satisfactory to Owner. The surety 
shall be a company qualified and registered to conduct business in the state in which the Project 
is located. 
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Article 6 

Payment 
6.1 Schedule of Values.  

6.1.1 Unless required by the Owner upon execution of this Agreement, within ten (10) days of 
execution of the Agreement, Design-Builder shall submit for Owner’s review and approval a 
schedule of values for all of the Work. The Schedule of Values will (i) subdivide the Work into its 
respective parts, (ii) include values for all items comprising the Work and (iii) serve as the basis 
for monthly progress payments made to Design-Builder throughout the Work. 

6.1.2 The Owner will timely review and approve the schedule of values so as not to delay the 
submission of the Design-Builder’s first application for payment. The Owner and Design-Builder 
shall timely resolve any differences so as not to delay the Design-Builder’s submission of its first 
application for payment. 

6.2 Monthly Progress Payments. 

6.2.1 On or before the date established in the Agreement, Design-Builder shall submit for 
Owner’s review and approval its Application for Payment requesting payment for all Work 
performed as of the date of the Application for Payment. The Application for Payment shall be 
accompanied by all supporting documentation required by the Contract Documents and/or 
established at the meeting required by Section 2.1.4 hereof. 

6.2.2 The Application for Payment may request payment for equipment and materials not yet 
incorporated into the Project, provided that (i) Owner is satisfied that the equipment and materials 
are suitably stored at either the Site or another acceptable location, (ii) the equipment and 
materials are protected by suitable insurance and (iii) upon payment, Owner will receive the 
equipment and materials free and clear of all liens and encumbrances. 

6.2.3 All discounts offered by Subcontractor, Sub-Subcontractors and suppliers to Design-
Builder for early payment shall accrue one hundred percent to Design-Builder to the extent 
Design-Builder advances payment. Unless Owner advances payment to Design-Builder 
specifically to receive the discount, Design-Builder may include in its Application for Payment the 
full undiscounted cost of the item for which payment is sought. 

6.2.4 The Application for Payment shall constitute Design-Builder’s representation that the 
Work described herein has been performed consistent with the Contract Documents, has 
progressed to the point indicated in the Application for Payment, and that title to all Work will pass 
to Owner free and clear of all claims, liens, encumbrances, and security interests upon the 
incorporation of the Work into the Project, or upon Design-Builder’s receipt of payment, whichever 
occurs earlier. 

6.3 Withholding of Payments. 

6.3.1 On or before the date established in the Agreement, Owner shall pay Design-Builder all 
amounts properly due. If Owner determines that Design-Builder is not entitled to all or part of an 
Application for Payment as a result of Design-Builder’s failure to meet its obligations hereunder, it 
will notify Design-Builder in writing at least five (5) days prior to the date payment is due. The 
notice shall indicate the specific amounts Owner intends to withhold, the reasons and contractual 
basis for the withholding, and the specific measures Design-Builder must take to rectify Owner’s 
concerns. Design-Builder and Owner will attempt to resolve Owner’s concerns prior to the date 
payment is due.  If the parties cannot resolve such concerns, Design-Builder may pursue its 
rights under the Contract Documents, including those under Article 10 hereof. 

6.3.2 Notwithstanding anything to the contrary in the Contract Documents, Owner shall pay 
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Design-Builder all undisputed amounts in an Application for Payment within the times required by 
the Agreement. 

6.4 Right to Stop Work and Interest.  

6.4.1 If Owner fails to pay timely Design-Builder any amount that becomes due, Design-
Builder, in addition to all other remedies provided in the Contract Documents, may stop Work 
pursuant to Section 11.3 hereof. All payments due and unpaid shall bear interest at the rate set 
forth in the Agreement. 

6.5 Design-Builder’s Payment Obligations. 

6.5.1 Design-Builder will pay Design Consultants and Subcontractors, in accordance with its 
contractual obligations to such parties, all the amounts Design-Builder has received from Owner 
on account of their work. Design-Builder will impose similar requirements on Design Consultants 
and Subcontractors to pay those parties with whom they have contracted. Design-Builder will 
indemnify and defend Owner against any claims for payment and mechanic’s liens as set forth in 
Section 7.3 hereof. 

6.6 Substantial Completion.  

6.6.1 Design-Builder shall notify Owner when it believes the Work, or to the extent permitted in 
the Contract Documents, a portion of the Work, is Substantially Complete. Within five (5) days of 
Owner’s receipt of Design-Builder’s notice, Owner and Design-Builder will jointly inspect such 
Work to verify that it is Substantially Complete in accordance with the requirements of the 
Contract Documents. If such Work is Substantially Complete, Owner shall prepare and issue a 
Certificate of Substantial Completion that will set forth (i) the date of Substantial Completion of the 
Work or portion thereof, (ii) the remaining items of Work that have to be completed before final 
payment, (iii) provisions (to the extent not already provided in the Contract Documents) 
establishing Owner’s and Design-Builder’s responsibility for the Project’s security, maintenance, 
utilities and insurance pending final payment, and (iv) an acknowledgment that warranties 
commence to run on the date of Substantial Completion, except as may otherwise be noted in the 
Certificate of Substantial Completion.  

6.6.2 Upon Substantial Completion of the entire Work or, if applicable, any portion of the Work, 
Owner shall release to Design-Builder all retained amounts relating, as applicable, to the entire 
Work or completed portion of the Work, less an amount equal to the reasonable value of all 
remaining or incomplete items of Work as noted in the Certificate of Substantial Completion.  

6.6.3 Owner, at its option, may use a portion of the Work which has been determined to be 
Substantially Complete, provided, however, that (i) a Certificate of Substantial Completion has 
been issued for the portion of Work addressing the items set forth in Section 6.6.1 above, (ii) 
Design-Builder and Owner have obtained the consent of their sureties and insurers, and to the 
extent applicable, the appropriate government authorities having jurisdiction over the Project, and 
(iii) Owner and Design-Builder agree that Owner’s use or occupancy will not interfere with 
Design-Builder’s completion of the remaining Work. 

6.7 Final Payment. 

6.7.1 After receipt of a Final Application for Payment from Design-Builder, Owner shall make 
final payment by the time required in the Agreement, provided that Design-Builder has achieved 
Final Completion.  

6.7.2 At the time of submission of its Final Application for Payment, Design-Builder shall 
provide the following information:  

6.7.2.1 An affidavit that there are no claims, obligations or liens outstanding or 
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unsatisfied for labor, services, material, equipment, taxes or other items performed, 
furnished or incurred for or in connection with the Work which will in any way affect 
Owner’s interests;  

6.7.2.2 A general release executed by Design-Builder waiving, upon receipt of final 
payment by Design-Builder, all claims, except those claims previously made in writing to 
Owner and remaining unsettled at the time of final payment;  

6.7.2.3 Consent of Design-Builder’s surety, if any, to final payment; 

6.7.2.4 All operating manuals, warranties and other deliverables required by the Contract 
Documents; and  

6.7.2.5 Certificates of insurance confirming that required coverages will remain in effect 
consistent with the requirements of the Contract Documents. 

6.7.3 Upon making final payment, Owner waives all claims against Design-Builder except 
claims relating to (i) Design-Builder’s failure to satisfy its payment obligations, if such failure 
affects Owner’s interests, (ii) Design-Builder’s failure to complete the Work consistent with the 
Contract Documents, including defects appearing after Substantial Completion and (iii) the terms 
of any special warranties required by the Contract Documents. 

6.7.4 Deficiencies in the Work discovered after Substantial Completion, whether or not such 
deficiencies would have been included on the Punch List if discovered earlier, shall be deemed 
warranty Work.  Such deficiencies shall be corrected by Design-Builder under Sections 2.9 and 
2.10 herein, and shall not be a reason to withhold final payment from Design-Builder, provided, 
however, that Owner shall be entitled to withhold from the Final Payment the reasonable value of 
completion of such deficient work until such work is completed. 

 
 

Article 7 

Indemnification 

7.1 Patent and Copyright Infringement. 

7.1.1 Design-Builder shall defend any action or proceeding brought against Owner based on 
any claim that the Work, or any part thereof, or the operation or use of the Work or any part 
thereof, constitutes infringement of any United States patent or copyright, now or hereafter 
issued. Owner shall give prompt written notice to Design-Builder of any such action or proceeding 
and will reasonably provide authority, information and assistance in the defense of same. Design-
Builder shall indemnify and hold harmless Owner from and against all damages and costs, 
including but not limited to attorneys’ fees and expenses awarded against Owner or Design-
Builder in any such action or proceeding. Design-Builder agrees to keep Owner informed of all 
developments in the defense of such actions.  

7.1.2 If Owner is enjoined from the operation or use of the Work, or any part thereof, as the 
result of any patent or copyright suit, claim, or proceeding, Design-Builder shall at its sole 
expense take reasonable steps to procure the right to operate or use the Work. If Design-Builder 
cannot so procure such right within a reasonable time, Design-Builder shall promptly, at Design-
Builder’s option and at Design-Builder’s expense, (i) modify the Work so as to avoid infringement 
of any such patent or copyright or (ii) replace said Work with Work that does not infringe or violate 
any such patent or copyright. 

7.1.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding 
based on infringement or violation of a patent or copyright (i) relating solely to a particular process 
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or product of a particular manufacturer specified by Owner and not offered or recommended by 
Design-Builder to Owner or (ii) arising from modifications to the Work by Owner or its agents after 
acceptance of the Work. If the suit, claim or proceeding is based upon events set forth in the 
preceding sentence, Owner shall defend, indemnify and hold harmless Design-Builder to the 
same extent Design-Builder is obligated to defend, indemnify and hold harmless Owner in 
Section 7.1.1 above. 

7.1.4 The obligations set forth in this Section 7.1 shall constitute the sole agreement between 
the parties relating to liability for infringement of violation of any patent or copyright.  

7.2 Tax Claim Indemnification. 

7.2.1 If, in accordance with Owner’s direction, an exemption for all or part of the Work is 
claimed for taxes, Owner shall indemnify, defend and hold harmless Design-Builder from and 
against any liability, penalty, interest, fine, tax assessment, attorneys’ fees or other expenses or 
costs incurred by Design-Builder as a result of any action taken by Design-Builder in accordance 
with Owner’s directive. Owner shall furnish Design-Builder with any applicable tax exemption 
certificates necessary to obtain such exemption, upon which Design-Builder may rely. 

7.3 Payment Claim Indemnification. 

7.3.1 Provided that Owner is not in breach of its contractual obligation to make payments to 
Design-Builder for the Work, Design-Builder shall indemnify, defend and hold harmless Owner 
from any claims or mechanic’s liens brought against Owner or against the Project as a result of 
the failure of Design-Builder, or those for whose acts it is responsible, to pay for any services, 
materials, labor, equipment, taxes or other items or obligations furnished or incurred for or in 
connection with the Work. Within three (3) days of receiving written notice from Owner that such a 
claim or mechanic’s lien has been filed, Design-Builder shall commence to take the steps 
necessary to discharge said claim or lien, including, if necessary, the furnishing of a mechanic’s 
lien bond. If Design-Builder fails to do so, Owner will have the right to discharge the claim or lien 
and hold Design-Builder liable for costs and expenses incurred, including attorneys’ fees. 

7.4 Design-Builder’s General Indemnification. 

7.4.1 Design-Builder, to the fullest extent permitted by law, shall indemnify, hold harmless and 
defend Owner, its officers, directors, and employees from and against claims, losses, damages, 
liabilities, including attorneys’ fees and expenses, for bodily injury, sickness or death, and 
property damage or destruction (other than to the Work itself) to the extent resulting from the 
negligent acts or omissions of Design-Builder, Design Consultants, Subcontractors, anyone 
employed directly or indirectly by any of them or anyone for whose acts any of them may be 
liable. 

7.4.2 If an employee of Design-Builder, Design Consultants, Subcontractors, anyone employed 
directly or indirectly by any of them or anyone for whose acts any of them may be liable has a 
claim against Owner, its officers, directors, employees, or agents, Design-Builder’s indemnity 
obligation set forth in Section 7.4.1 above shall not be limited by any limitation on the amount of 
damages, compensation or benefits payable by or for Design-Builder, Design Consultants, 
Subcontractors, or other entity under any employee benefit acts, including workers’ compensation 
or disability acts. 

7.5 Owner’s General Indemnification. 

7.5.1 Owner, to the fullest extent permitted by law, shall indemnify, hold harmless and defend 
Design-Builder and any of Design-Builder’s officers, directors, and employees, from and against 
claims, losses, damages, liabilities, including attorneys’ fees and expenses, for bodily injury, 
sickness or death, and property damage or destruction (other than to the Work itself) to the extent 
resulting from the negligent acts or omissions of Owner’s separate contractors or anyone for 
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whose acts any of them may be liable. 
 
 

Article 8 

Time 

8.1 Obligation to Achieve the Contract Times. 

8.1.1 Design-Builder agrees that it will commence performance of the Work and achieve the 
Contract Time(s) in accordance with Article 5 of the Agreement. 

8.2 Delays to the Work. 

8.2.1 If Design-Builder is delayed in the performance of the Work due to acts, omissions, 
conditions, events, or circumstances beyond its control and due to no fault of its own or those for 
whom Design-Builder is responsible, the Contract Time(s) for performance shall be reasonably 
extended by Change Order. By way of example, events that will entitle Design-Builder to an 
extension of the Contract Time(s) include acts or omissions of Owner or anyone under Owner’s 
control (including separate contractors), changes in the Work, Differing Site Conditions, 
Hazardous Conditions, and Force Majeure Events.  

8.2.2 In addition to Design-Builder’s right to a time extension for those events set forth in 
Section 8.2.1 above, Design-Builder shall also be entitled to an appropriate adjustment of the 
Contract Price provided, however, that the Contract Price shall not be adjusted for Force Majeure 
Events unless otherwise provided in the Agreement.  

 
 

Article 9 

Changes to the Contract Price and Time 

9.1 Change Orders. 

9.1.1 A Change Order is a written instrument issued after execution of the Agreement signed 
by Owner and Design-Builder, stating their agreement upon all of the following: 

9.1.1.1 The scope of the change in the Work; 

9.1.1.2 The amount of the adjustment to the Contract Price; and 

9.1.1.3 The extent of the adjustment to the Contract Time(s). 

9.1.2 All changes in the Work authorized by applicable Change Order shall be performed under 
the applicable conditions of the Contract Documents. Owner and Design-Builder shall negotiate in 
good faith and as expeditiously as possible the appropriate adjustments for such changes. 

9.1.3 If Owner requests a proposal for a change in the Work from Design-Builder and 
subsequently elects not to proceed with the change, a Change Order shall be issued to reimburse 
Design-Builder for reasonable costs incurred for estimating services, design services and 
services involved in the preparation of proposed revisions to the Contract Documents. 
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9.2 Work Change Directives. 

9.2.1  A Work Change Directive is a written order prepared and signed by Owner directing a 
change in the Work prior to agreement on an adjustment in the Contract Price and/or the Contract 
Time(s). 

9.2.2 Owner and Design-Builder shall negotiate in good faith and as expeditiously as possible 
the appropriate adjustments for the Work Change Directive. Upon reaching an agreement, the 
parties shall prepare and execute an appropriate Change Order reflecting the terms of the 
agreement. 

9.3 Minor Changes in the Work. 

9.3.1 Minor changes in the Work do not involve an adjustment in the Contract Price and/or 
Contract Time(s) and do not materially and adversely affect the Work, including the design, 
quality, performance and workmanship required by the Contract Documents. Design-Builder may 
make minor changes in the Work consistent with the intent of the Contract Documents, provided, 
however, that Design-Builder shall promptly inform Owner, in writing, of any such changes and 
record such changes on the documents maintained by Design-Builder. 

9.4 Contract Price Adjustments. 

9.4.1 The increase or decrease in Contract Price resulting from a change in the Work shall be 
determined by one or more of the following methods: 

9.4.1.1 Unit prices set forth in the Agreement or as subsequently agreed to between the 
parties; 

9.4.1.2 A mutually accepted lump sum, properly itemized and supported by sufficient 
substantiating data to permit evaluation by Owner; 

9.4.1.3 Costs, fees and any other markups set forth in the Agreement; or 

9.4.1.4 If an increase or decrease cannot be agreed to as set forth in items 9.4.1.1 
through 9.4.1.3 above and Owner issues a Work Change Directive, the cost of the 
change of the Work shall be determined by the reasonable expense and savings in the 
performance of the Work resulting from the change, including a reasonable overhead and 
profit, as may be set forth in the Agreement.  

9.4.2 If unit prices are set forth in the Contract Documents or are subsequently agreed to by 
the parties, but application of such unit prices will cause substantial inequity to Owner or Design-
Builder because of differences in the character or quantity of such unit items as originally 
contemplated, such unit prices shall be equitably adjusted. 

9.4.3 If Owner and Design-Builder disagree upon whether Design-Builder is entitled to be paid 
for any services required by Owner, or if there are any other disagreements over the scope of 
Work or proposed changes to the Work, Owner and Design-Builder shall resolve the 
disagreement pursuant to Article 10 hereof. As part of the negotiation process, Design-Builder 
shall furnish Owner with a good faith estimate of the costs to perform the disputed services in 
accordance with Owner’s interpretations. If the parties are unable to agree and Owner expects 
Design-Builder to perform the services in accordance with Owner’s interpretations, Design-
Builder shall proceed to perform the disputed services, conditioned upon Owner issuing a written 
order to Design-Builder (i) directing Design-Builder to proceed and (ii) specifying Owner’s 
interpretation of the services that are to be performed. If this occurs, Design-Builder shall be 
entitled to submit in its Applications for Payment an amount equal to fifty percent (50%) of its 
reasonable estimated direct cost to perform the services, and Owner agrees to pay such 
amounts, with the express understanding that (i) such payment by Owner does not prejudice 
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Owner’s right to argue that it has no responsibility to pay for such services and (ii) receipt of such 
payment by Design-Builder does not prejudice Design-Builder’s right to seek full payment of the 
disputed services if Owner’s order is deemed to be a change to the Work. 

9.5 Emergencies. 

9.5.1 In any emergency affecting the safety of persons and/or property, Design-Builder shall 
act, at its discretion, to prevent threatened damage, injury or loss. Any change in the Contract 
Price and/or Contract Time(s) on account of emergency work shall be determined as provided in 
this Article 9. 

 
 

Article 10 

Contract Adjustments and Disputes 

10.1 Requests for Contract Adjustments and Relief. 

10.1.1 If either Design-Builder or Owner believes that it is entitled to relief against the other for 
any event arising out of or related to the Work or Project, such party shall provide written notice to 
the other party of the basis for its claim for relief. Such notice shall, if possible, be made prior to 
incurring any cost or expense and in accordance with any specific notice requirements contained 
in applicable sections of these General Conditions of Contract. In the absence of any specific 
notice requirement, written notice shall be given within a reasonable time, not to exceed twenty-
one (21) days, after the occurrence giving rise to the claim for relief or after the claiming party 
reasonably should have recognized the event or condition giving rise to the request, whichever is 
later. Such notice shall include sufficient information to advise the other party of the 
circumstances giving rise to the claim for relief, the specific contractual adjustment or relief 
requested and the basis of such request.  

10.2 Dispute Avoidance and Resolution. 

10.2.1 The parties are fully committed to working with each other throughout the Project and 
agree to communicate regularly with each other at all times so as to avoid or minimize disputes or 
disagreements. If disputes or disagreements do arise, Design-Builder and Owner each commit to 
resolving such disputes or disagreements in an amicable, professional and expeditious manner 
so as to avoid unnecessary losses, delays and disruptions to the Work.  

10.2.2 Design-Builder and Owner will first attempt to resolve disputes or disagreements at the 
field level through discussions between Design-Builder’s Representative and Owner’s 
Representative which shall conclude within fourteen (14) days of the written notice provided for in 
Section 10.1.1 unless the Owner and Design-Builder mutually agree otherwise. 

10.2.3 If a dispute or disagreement cannot be resolved through Design-Builder’s Representative 
and Owner’s Representative, Design-Builder’s Senior Representative and Owner’s Senior 
Representative, upon the request of either party, shall meet as soon as conveniently possible, but 
in no case later than thirty (30) days after such a request is made, to attempt to resolve such 
dispute or disagreement. Five (5) days prior to any meetings between the Senior 
Representatives, the parties will exchange relevant information that will assist the parties in 
resolving their dispute or disagreement.  

10.2.4 If after meeting the Senior Representatives determine that the dispute or disagreement 
cannot be resolved on terms satisfactory to both parties, the parties shall submit within thirty (30) 
days of the conclusion of the meeting of Senior Representatives the dispute or disagreement to 
non-binding mediation. The mediation shall be conducted by a mutually agreeable impartial 
mediator, or if the parties cannot so agree, a mediator designated by the American Arbitration 

DBIA Document No. 535  Page 17  
Standard Form of General Conditions of Contract Between Owner and Design-Builder 
© 2010 Design-Build Institute of America 



 

Association (“AAA”) pursuant to its Construction Industry Mediation Rules. The mediation will be 
governed by and conducted pursuant to a mediation agreement negotiated by the parties or, if 
the parties cannot so agree, by procedures established by the mediator. Unless otherwise 
mutually agreed by the Owner and Design-Builder and consistent with the mediator’s schedule, 
the mediation shall commence within ninety (90) days of the submission of the dispute to 
mediation. 

10.3 Arbitration.  

10.3.1 Any claims, disputes or controversies between the parties arising out of or relating to the 
Agreement, or the breach thereof, which have not been resolved in accordance with the 
procedures set forth in Section 10.2 above, shall be decided by arbitration in accordance with the 
Construction Industry Arbitration Rules of the AAA then in effect, unless the parties mutually 
agree otherwise.  

10.3.2 The award of the arbitrator(s) shall be final and binding upon the parties without the right 
of appeal to the courts. Judgment may be entered upon it in accordance with applicable law by 
any court having jurisdiction thereof. 

10.3.3 Design-Builder and Owner expressly agree that any arbitration pursuant to this Section 
10.3 may be joined or consolidated with any arbitration involving any other person or entity (i) 
necessary to resolve the claim, dispute or controversy, or (ii) substantially involved in or affected 
by such claim, dispute or controversy. Both Design-Builder and Owner will include appropriate 
provisions in all contracts they execute with other parties in connection with the Project to require 
such joinder or consolidation. 

10.3.4 The prevailing party in any arbitration, or any other final, binding dispute proceeding upon 
which the parties may agree, shall be entitled to recover from the other party reasonable 
attorneys’ fees and expenses incurred by the prevailing party. 

10.4 Duty to Continue Performance. 

10.4.1 Unless provided to the contrary in the Contract Documents, Design-Builder shall continue 
to perform the Work and Owner shall continue to satisfy its payment obligations to Design-
Builder, pending the final resolution of any dispute or disagreement between Design-Builder and 
Owner.  

10.5 CONSEQUENTIAL DAMAGES. 

10.5.1 NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY (EXCEPT AS SET 
FORTH IN SECTION 10.5.2 BELOW), NEITHER DESIGN-BUILDER NOR OWNER SHALL BE 
LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL LOSSES OR DAMAGES, WHETHER 
ARISING IN CONTRACT, WARRANTY, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 
OR OTHERWISE, INCLUDING BUT NOT LIMITED TO LOSSES OF USE, PROFITS, 
BUSINESS, REPUTATION OR FINANCING. 

10.5.2 The consequential damages limitation set forth in Section 10.5.1 above is not intended to 
affect the payment of liquidated damages or lost early completion bonus, if any, set forth in Article 
5 of the Agreement, which both parties recognize has been established, in part, to reimburse 
Owner or reward Design-Builder for some damages that might otherwise be deemed to be 
consequential. 
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Article 11 

Stop Work and Termination for Cause 

11.1 Owner’s Right to Stop Work. 

11.1.1 Owner may, without cause and for its convenience, order Design-Builder in writing to stop 
and suspend the Work. Such suspension shall not exceed sixty (60) consecutive days or 
aggregate more than ninety (90) days during the duration of the Project. 

11.1.2 Design-Builder is entitled to seek an adjustment of the Contract Price and/or Contract 
Time(s) if its cost or time to perform the Work has been adversely impacted by any suspension of 
stoppage of the Work by Owner. 

11.2 Owner’s Right to Perform and Terminate for Cause. 

11.2.1 If Design-Builder persistently fails to (i) provide a sufficient number of skilled workers, (ii) 
supply the materials required by the Contract Documents, (iii) comply with applicable Legal 
Requirements, (iv) timely pay, without cause, Design Consultants or Subcontractors, (v) 
prosecute the Work with promptness and diligence to ensure that the Work is completed by the 
Contract Time(s), as such times may be adjusted, or (vi) perform material obligations under the 
Contract Documents, then Owner, in addition to any other rights and remedies provided in the 
Contract Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below.  

11.2.2 Upon the occurrence of an event set forth in Section 11.2.1 above, Owner may provide 
written notice to Design-Builder that it intends to terminate the Agreement unless the problem 
cited is cured, or commenced to be cured, within seven (7) days of Design-Builder’s receipt of 
such notice. If Design-Builder fails to cure, or reasonably commence to cure, such problem, then 
Owner may give a second written notice to Design-Builder of its intent to terminate within an 
additional seven (7) day period. If Design-Builder, within such second seven (7) day period, fails 
to cure, or reasonably commence to cure, such problem, then Owner may declare the Agreement 
terminated for default by providing written notice to Design-Builder of such declaration.  

11.2.3 Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Owner may 
enter upon the premises and take possession, for the purpose of completing the Work, of all 
materials, equipment, scaffolds, tools, appliances and other items thereon, which have been 
purchased or provided for the performance of the Work, all of which Design-Builder hereby 
transfers, assigns and sets over to Owner for such purpose, and to employ any person or 
persons to complete the Work and provide all of the required labor, services, materials, 
equipment and other items. In the event of such termination, Design-Builder shall not be entitled 
to receive any further payments under the Contract Documents until the Work shall be finally 
completed in accordance with the Contract Documents. At such time, if the unpaid balance of the 
Contract Price exceeds the cost and expense incurred by Owner in completing the Work, such 
excess shall be paid by Owner to Design-Builder. Notwithstanding the preceding sentence, if the 
Agreement establishes a Guaranteed Maximum Price, Design-Builder will only be entitled to be 
paid for Work performed prior to its default. If Owner’s cost and expense of completing the Work 
exceeds the unpaid balance of the Contract Price, then Design-Builder shall be obligated to pay 
the difference to Owner. Such costs and expense shall include not only the cost of completing the 
Work, but also losses, damages, costs and expense, including attorneys’ fees and expenses, 
incurred by Owner in connection with the reprocurement and defense of claims arising from 
Design-Builder’s default, subject to the waiver of consequential damages set forth in Section 10.5 
hereof.  

11.2.4 If Owner improperly terminates the Agreement for cause, the termination for cause will be 
converted to a termination for convenience in accordance with the provisions of Article 8 of the 
Agreement. 
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11.3 Design-Builder’s Right to Stop Work.  

11.3.1  Design-Builder may, in addition to any other rights afforded under the Contract 
Documents or at law, stop the Work for the following reasons: 

11.3.1.1 Owner’s failure to provide financial assurances as required under Section 3.3 
hereof; or 

11.3.1.2 Owner’s failure to pay amounts properly due under Design-Builder’s 
Application for Payment.  

11.3.2 Should any of the events set forth in Section 11.3.1 above occur, Design-Builder has the 
right to provide Owner with written notice that Design-Builder will stop the Work unless said event 
is cured within seven (7) days from Owner’s receipt of Design-Builder’s notice. If Owner does not 
cure the problem within such seven (7) day period, Design-Builder may stop the Work. In such 
case, Design-Builder shall be entitled to make a claim for adjustment to the Contract Price and 
Contract Time(s) to the extent it has been adversely impacted by such stoppage.  

11.4 Design-Builder’s Right to Terminate for Cause. 

11.4.1 Design-Builder, in addition to any other rights and remedies provided in the Contract 
Documents or by law, may terminate the Agreement for cause for the following reasons:  

11.4.1.1 The Work has been stopped for sixty (60) consecutive days, or more than 
ninety (90) days during the duration of the Project, because of court order, any 
government authority having jurisdiction over the Work, or orders by Owner under 
Section 11.1.1 hereof, provided that such stoppages are not due to the acts or omissions 
of Design-Builder or anyone for whose acts Design-Builder may be responsible. 

11.4.1.2 Owner’s failure to provide Design-Builder with any information, permits or 
approvals that are Owner’s responsibility under the Contract Documents which result in 
the Work being stopped for sixty (60) consecutive days, or more than ninety (90) days 
during the duration of the Project, even though Owner has not ordered Design-Builder in 
writing to stop and suspend the Work pursuant to Section 11.1.1 hereof. 

11.4.1.3 Owner’s failure to cure the problems set forth in Section 11.3.1 above after 
Design-Builder has stopped the Work. 

11.4.2 Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder may 
provide written notice to Owner that it intends to terminate the Agreement unless the problem 
cited is cured, or commenced to be cured, within seven (7) days of Owner’s receipt of such 
notice. If Owner fails to cure, or reasonably commence to cure, such problem, then Design-
Builder may give a second written notice to Owner of its intent to terminate within an additional 
seven (7) day period. If Owner, within such second seven (7) day period, fails to cure, or 
reasonably commence to cure, such problem, then Design-Builder may declare the Agreement 
terminated for default by providing written notice to Owner of such declaration. In such case, 
Design-Builder shall be entitled to recover in the same manner as if Owner had terminated the 
Agreement for its convenience under Article 8 of the Agreement. 

11.5 Bankruptcy of Owner or Design-Builder. 

11.5.1 If either Owner or Design-Builder institutes or has instituted against it a case under the 
United States Bankruptcy Code (such party being referred to as the “Bankrupt Party”), such event 
may impair or frustrate the Bankrupt Party’s ability to perform its obligations under the Contract 
Documents. Accordingly, should such event occur: 

11.5.1.1 The Bankrupt Party, its trustee or other successor, shall furnish, upon request 
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of the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to 
perform all future material obligations under the Contract Documents, which assurances 
shall be provided within ten (10) days after receiving notice of the request; and 

11.5.1.2 The Bankrupt Party shall file an appropriate action within the bankruptcy court 
to seek assumption or rejection of the Agreement within sixty (60) days of the institution 
of the bankruptcy filing and shall diligently prosecute such action. 

If the Bankrupt Party fails to comply with its foregoing obligations, the non-Bankrupt Party shall be 
entitled to request the bankruptcy court to reject the Agreement, declare the Agreement 
terminated and pursue any other recourse available to the non-Bankrupt Party under this Article 
11. 

11.5.2 The rights and remedies under Section 11.5.1 above shall not be deemed to limit the 
ability of the non-Bankrupt Party to seek any other rights and remedies provided by the Contract 
Documents or by law, including its ability to seek relief from any automatic stays under the United 
States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable 
provision of these General Conditions of Contract. 

 
 

Article 12 

Electronic Data 
12.1 Electronic Data.  
 

12.1.1 The parties recognize that Contract Documents, including drawings, specifications and 
three-dimensional modeling (such as Building Information Models) and other Work Product may 
be transmitted among Owner, Design-Builder and others in electronic media as an alternative to 
paper hard copies (collectively “Electronic Data”).  

 
12.2 Transmission of Electronic Data. 
 

12.2.1 Owner and Design-Builder shall agree upon the software and the format for the 
transmission of Electronic Data. Each party shall be responsible for securing the legal rights to 
access the agreed-upon format, including, if necessary, obtaining appropriately licensed copies of 
the applicable software or electronic program to display, interpret and/or generate the Electronic 
Data. 
 
12.2.2 Neither party makes any representations or warranties to the other with respect to the 
functionality of the software or computer program associated with the electronic transmission of 
Work Product. Unless specifically set forth in the Agreement, ownership of the Electronic Data 
does not include ownership of the software or computer program with which it is associated, 
transmitted, generated or interpreted. 
 
12.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer 
or assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in 
Article 4 of the Agreement. Under no circumstances shall the transfer of ownership of Electronic 
Data be deemed to be a sale by the transmitting party of tangible goods. 

 
12.3 Electronic Data Protocol. 
 

12.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally 
or otherwise, due to occurrences beyond their reasonable control or knowledge, including but not 
limited to compatibility issues with user software, manipulation by the recipient, errors in 
transcription or transmission, machine error, environmental factors, and operator error. 
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Consequently, the parties understand that there is some level of increased risk in the use of 
Electronic Data for the communication of design and construction information and, in 
consideration of this, agree, and shall require their independent contractors, Subcontractors and 
Design Consultants to agree, to the following protocols, terms and conditions set forth in this 
Section 12.3. 
 
12.3.2 Electronic Data will be transmitted in the format agreed upon in Section 12.2.1 above, 
including file conventions and document properties, unless prior arrangements are made in 
advance in writing. 
 
12.3.3 The Electronic Data represents the information at a particular point in time and is subject 
to change. Therefore, the parties shall agree upon protocols for notification by the author to the 
recipient of any changes which may thereafter be made to the Electronic Data, which protocol 
shall also address the duty, if any, to update such information, data or other information contained 
in the electronic media if such information changes prior to Final Completion of the Project. 
 
12.3.4 The transmitting party specifically disclaims all warranties, expressed or implied, 
including, but not limited to, implied warranties of merchantability and fitness for a particular 
purpose, with respect to the media transmitting the Electronic Data. However, transmission of the 
Electronic Data via electronic means shall not invalidate or negate any duties pursuant to the 
applicable standard of care with respect to the creation of the Electronic Data, unless such data is 
materially changed or altered after it is transmitted to the receiving party, and the transmitting 
party did not participate in such change or alteration.  

 
 

Article 13 

Miscellaneous 

13.1 Confidential Information.  
 

13.1.1 Confidential Information is defined as information which is determined by the transmitting 
party to be of a confidential or proprietary nature and: (i) the transmitting party identifies as either 
confidential or proprietary; (ii) the transmitting party takes steps to maintain the confidential or 
proprietary nature of the information; and (iii) the document is not otherwise available in or 
considered to be in the public domain. The receiving party agrees to maintain the confidentiality 
of the Confidential Information and agrees to use the Confidential Information solely in connection 
with the Project. 

 
13.2 Assignment. 

13.2.1 Neither Design-Builder nor Owner shall, without the written consent of the other assign, 
transfer or sublet any portion or part of the Work or the obligations required by the Contract 
Documents. 

13.3 Successorship. 

13.3.1 Design-Builder and Owner intend that the provisions of the Contract Documents are 
binding upon the parties, their employees, agents, heirs, successors and assigns. 

13.4 Governing Law. 

13.4.1 The Agreement and all Contract Documents shall be governed by the laws of the place of 
the Project, without giving effect to its conflict of law principles. 
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13.5 Severability. 

13.5.1 If any provision or any part of a provision of the Contract Documents shall be finally 
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any 
applicable Legal Requirements, such determination shall not impair or otherwise affect the 
validity, legality, or enforceability of the remaining provision or parts of the provision of the 
Contract Documents, which shall remain in full force and effect as if the unenforceable provision 
or part were deleted.  

13.6 No Waiver. 

13.6.1 The failure of either Design-Builder or Owner to insist, in any one or more instances, on 
the performance of any of the obligations required by the other under the Contract Documents 
shall not be construed as a waiver or relinquishment of such obligation or right with respect to 
future performance. 

13.7 Headings. 

13.7.1 The headings used in these General Conditions of Contract, or any other Contract 
Document, are for ease of reference only and shall not in any way be construed to limit or alter 
the meaning of any provision. 

13.8 Notice. 

13.8.1 Whenever the Contract Documents require that notice be provided to the other party, 
notice will be deemed to have been validly given (i) if delivered in person to the individual 
intended to receive such notice, (ii) four (4) days after being sent by registered or certified mail, 
postage prepaid to the address indicated in the Agreement, or (iii) if transmitted by facsimile, by 
the time stated in a machine generated confirmation that notice was received at the facsimile 
number of the intended recipient. 

13.9 Amendments. 

13.9.1 The Contract Documents may not be changed, altered, or amended in any way except in 
writing signed by a duly authorized representative of each party. 
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Design-Build Institute of America - Contract Documents 
LICENSE AGREEMENT 

 
By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.  
 

1. License. The Design-Build Institute of America (“DBIA”) provides DBIA Contract Documents and licenses their 
use worldwide. You acknowledge that DBIA Contract Documents are protected by the copyright laws of the 
United States. You have a limited nonexclusive license to: (a) Use DBIA Contract Documents on any number of 
machines owned, leased or rented by your company or organization; (b) Use DBIA Contract Documents in printed 
form for bona fide contract purposes; and (c) Copy DBIA Contract Documents into any machine-readable or 
printed form for backup or modification purposes in support of your permitted use. 

2. User Responsibility. You assume sole responsibility for the selection of specific documents or portions thereof to 
achieve your intended results, and for the installation, use, and results obtained from the DBIA Contract 
Documents. You acknowledge that you understand that the text of the DBIA Contract Documents has important 
legal consequences and that consultation with an attorney is recommended with respect to use or modification of 
the text. You will not represent that any of the contract documents you generate from DBIA Contract Documents 
are DBIA documents unless (a) the document text is used without alteration or (b) all additions and changes to, 
and deletions from, the text are clearly shown. 

3. Copies. You may not use, copy, modify, or transfer DBIA Contract Documents, or any copy, modification or 
merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of DBIA 
Contract Documents in printed or machine-readable format for resale or educational purposes is expressly 
prohibited. You will reproduce and include DBIA’s copyright notice on any printed or machine-readable copy, 
modification, or portion merged into another document or program. 

4. Transfers. You may not transfer possession of any copy, modification or merged portion of DBIA Contract 
Documents to another party, except that a party with whom you are contracting may receive and use such 
transferred material solely for purposes of its contract with you. You may not sublicense, assign, or transfer this 
license except as expressly provided in this Agreement, and any attempt to do so is void.  

5. Term. The license is effective for one year from the date of purchase. DBIA may elect to terminate it earlier, by 
written notice to you, if you fail to comply with any term or condition of this Agreement. 

6. Limited Warranty. DBIA warrants the electronic files or other media by which DBIA Contract Documents are 
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no 
other warranty of any kind, expressed or implied, including, but not limited to the implied warranties of 
merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, 
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have 
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet 
your requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free. 

7. Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any 
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at 
DBIA’s election, your money will be refunded. In no event will DBIA be liable to you for any damages, including 
any lost profits, lost savings or other incidental or consequential damages arising out of the use or inability to use 
DBIA Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by 
any other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential 
damages, so the above limitation or exclusion may not apply to you. 

8. Acknowledgement. You acknowledge that you have read this agreement, understand it and agree to be bound 
by its terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree 
that it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or 
prior agreement, oral or written, and any other communications between the parties relating to the subject matter 
of this agreement. 

 
 



 

INSTRUCTIONS 

For DBIA Document No. 535 Standard Form of General Conditions of Contract Between Owner and Design-Builder 
(2010 Edition)  
 

 
General Instructions 

 
No. 

 
Subject 

 
Instruction 

1. Standard 
Forms 

Standard form contracts have long served an important function in the United States and 
international construction markets. The common purpose of these forms is to provide an 
economical and convenient way for parties to contract for design and construction services. 
As standard forms gain acceptance and are used with increased frequency, parties are able 
to enter into contracts with greater certainty as to their rights and responsibilities.  

2. 
DBIA Standard 
Form Contract 

Documents 

Since its formation in 1993, the Design-Build Institute of America (DBIA) has regularly 
evaluated the needs of owners, design-builders, and other parties to the design-build 
process in preparation for developing its own contract forms. Consistent with DBIA’s mission 
of promulgating best design-build practices, DBIA believes that the design-build contract 
should reflect a balanced approach to risk that considers the legitimate interests of all 
parties to the design-build process. DBIA’s Standard Form Contract Documents reflect a 
modern risk allocation approach, allocating each risk to the party best equipped to manage 
and minimize that risk, with the goal of promoting best design-build practices.  

3. 
Use of Non-

DBIA 
Documents 

To avoid inconsistencies among documents used for the same project, DBIA’s Standard 
Form Contract Documents should not be used in conjunction with non-DBIA documents 
unless the non-DBIA documents are appropriately modified on the advice of legal counsel. 
Moreover, care should also be taken when using different editions of the DBIA Standard 
Form Document on the same project to ensure consistency.  

4. Legal 
Consequences 

DBIA Standard Form Contract Documents are legally binding contracts with important legal 
consequences. Contracting parties are advised and encouraged to seek legal counsel in 
completing or modifying these Documents. 

5. Reproduction 

DBIA hereby grants to purchasers a limited license to reproduce its Documents consistent 
with the License Agreement accompanying these Documents. At least two original versions 
of the Agreement should be signed by the parties. Any other reproduction of DBIA 
Documents is strictly prohibited.  

6. Modifications 

Effective contracting is accomplished when the parties give specific thought to their 
contracting goals and then tailor the contract to meet the unique needs of the project and 
the design-build team. For that reason, these Documents may require modification for 
various purposes including, for example, to comply with local codes and laws, or to add 
special terms. DBIA’s latest revisions to its Documents provide the parties an opportunity to 
customize their contractual relationship by selecting various optional contract clauses that 
may better reflect the unique needs and risks associated with the project.  
 
Any modifications to these Documents should be initialed by the parties. At no time should a 
document be re-typed in its entirety. Re-creating the document violates copyright laws and 
destroys one of the advantages of standard forms-familiarity with the terms.   

7. Execution It is good practice to execute two original copies of the Agreement. Only persons authorized 
to sign for the contracting parties may execute the Agreement.  
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Specific Instructions 
 

Section 
 

Title 
 

Instruction 

General Purpose of This 
Document 

The General Conditions of Contract provide the terms and conditions under which the 
Work of the Project will be performed. 
 
This document accompanies DBIA Document No. 525 and DBIA Document No. 530 
(each referred to herein generally as “Agreement”). It may also be incorporated by 
reference into other related agreements, as between the Design-Builder and the Design 
Consultant, and the Design-Builder and the Subcontractor.  

General Checklist 

The following Sections reference documents that are to be attached to the Agreement: 
 
Section 3.5.1  Owner’s Permit List 
Article 5          Insurance and Bonds 
Section 9.4.2  Unit Prices 

2.1.3 Schedule The parties are encouraged, if possible, to agree to a schedule for the execution of the 
Work upon execution of the Agreement or upon establishing the GMP.  

2.2.1 
Design 

Professional 
Services 

The parties should be aware that in addition to requiring compliance with state licensing 
laws for design professionals, some states also require that the design professional have 
a corporate professional license.  

2.3.1 

Standard of Care 
for Design 

Professional’s 
Services 

Design-Builder’s obligation is to deliver a design that meets prevailing industry standards. 
However, DBIA has provided the parties at Article 11 of the Agreement an optional 
provision whereby if Owner can identify specific performance standards that can be 
objectively measured, Design-Builder is obligated to design the Project to satisfy these 
standards if this optional provision is selected. To avoid any confusion and to ensure that 
the parties fully understand what their obligations are, the specific performance standards 
should be clearly identified and should be able to be objectively measured. The Design-
Builder should recognize that this is a heightened standard of care that has insurance 
ramifications that should be discussed with the Design-Builder’s insurance advisor.  

3.5.1 
Government 

Approvals and 
Permits 

Design-Builder is responsible for obtaining all necessary permits, approvals and licenses, 
except to the extent specific permits, approvals, and licenses are set forth in an Owner’s 
Permit List, which must be attached as an exhibit to the Agreement. The parties, prior to 
execution of the Agreement, should discuss which permits, approvals and licenses need 
to be obtained for the Project and which party is in the best position to do so.  

5.1.1 
Design-Builder’s 

Insurance 
Requirements 

Design-Builder is obligated to provide insurance coverage from insurance carriers that 
meet the criteria set forth in the Insurance Exhibit attached to Section 10.1 of the 
Agreement. 

5.1.2 Exclusions to 
Design-Build 

Parties are advised that their standard insurance policies may contain exclusions for the 
design-build delivery method. This Section 5.1.2 requires that any such exclusions be 
deleted from the policy.  

5.2 
Owner’s 

Insurance 
Requirements 

Owner, in addition to providing the insurance set forth in this Section and Section 5.3, is 
also obligated to procure the insurance coverages for the amounts and consistent with 
the terms set forth in the Insurance Exhibit made part of the Agreement. 

5.4 
Bonds and Other 

Performance 
Security 

Design-Builder is only obligated to provide bonds or other forms of performance security 
to the extent called for in Section 10.2 of the Agreement. 
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Section 
 

Title 
 

Instruction 

8.2.2 
Compensability 

for Force Majeure 
Events 

The parties are provided the option in the Agreement of negotiating whether the Design-
Builder is entitled to compensation for Force Majeure Events. 

9.4.1 Contract Price 
Adjustments Unit prices, if established, shall be attached pursuant to Article 2 of the Agreement. 

9.4.3 

Payment/ 
Performance of 

Disputed 
Services 

When Owner disputes Design-Builder’s entitlement to a change order or disagrees with 
Design-Builder regarding the scope of Work, and nevertheless expects Design-Builder to 
perform the services, Design-Builder’s cash flow and ability to complete the Work will be 
hampered if Owner fails to pay Design-Builder for the disputed services. This Section 
provides a balanced approach whereby Design-Builder is required to perform the 
services, but Owner is required to pay fifty percent (50%) of Design-Builder’s reasonable 
estimated direct costs of performing such services until the dispute is settled. By so 
doing, Owner does not forfeit its right to deny total responsibility for payment, and 
Design-Builder does not give up its right to demand full payment. The dispute shall be 
resolved according to Article 10. 

Article 
10 

Contract 
Adjustments and 

Disputes 

DBIA endorses the use of partnering, negotiation, mediation and arbitration for the 
prevention and resolution of disputes. The General Conditions of Contract provides for 
the parties’ Representatives and Senior Representatives to attempt to negotiate the 
dispute or disagreement. If this attempt fails, the dispute shall be submitted to mandatory, 
non-binding mediation. Any dispute that cannot be resolved by mediation shall then be 
submitted to binding arbitration, unless the parties elect in the Agreement to submit their 
dispute to a court of competent jurisdiction. 

10.3.4 Arbitration 
The prevailing party in any arbitration shall receive reasonable attorneys’ fees from the 
other party. DBIA supports this “loser pays” provision to encourage parties to negotiate or 
mediate their differences and to minimize the number of frivolous disputes.  

10.4 Duty to Continue 
Performance 

Pending the resolution of any dispute or disagreement, both Owner and Design-Builder 
shall continue to perform their respective duties under the Contract Documents, unless 
the parties provide otherwise in the Contract Documents. 

10.5 Consequential 
Damages 

DBIA believes that it is inappropriate for either Owner or Design-Builder to be responsible 
to the other for consequential damages arising from the Project. This limitation on 
consequential damages in no way restricts, however, the payment of liquidated damages, 
if any, under Article 5 of the Agreement. 

11.4 

Design-Builder’s 
Right to 

Terminate for 
Cause 

If Design-Builder properly terminates the Agreement for cause, it shall recover from 
Owner in the same way as if Owner had terminated the Agreement for convenience 
under Article 8 of the Agreement. Owner shall pay to Design-Builder its costs, reasonable 
overhead and profit on the costs, and an additional payment based on a percentage of 
the remaining balance of the Contract Price, all as more fully set forth in Article 8 of the 
Agreement. 

Article 
12 Electronic Data 

Design-Builder and Owner shall agree on the software and format for the transmission of 
Electronic Data. Ownership of Work Product in electronic form is governed by Article 4 of 
the Agreement. The transmitting party disclaims all warranties with respect to the media 
transmitting the Electronic Data, but nothing in this Article is intended to negate duties 
with respect to the standard of care in creating the Electronic Data. 

 

Instruction Sheet for DBIA Document No. 535 Page 3 
© 2010 Design-Build Institute of America 



 

 
TABLE OF CONTENTS 

Article    Name                 Page 
 
Article 1     General.......................................................................................................... 1 

Article 2     Design-Builder’s Services and Responsibilities ............................................. 2 

Article 3     Owner’s Services and Responsibilities .......................................................... 6 

Article 4     Hazardous Conditions and Differing Site Conditions ..................................... 8 

Article 5     Insurance and Bonds .................................................................................... 9 

Article 6     Payment ...................................................................................................... 11 

Article 7     Indemnification ............................................................................................ 13 

Article 8     Time ............................................................................................................ 15 

Article 9     Changes to the Contract Price and Time .................................................... 15 

Article 10   Contract Adjustments and Disputes ............................................................ 17 

Article 11   Stop Work and Termination for Cause ........................................................ 19 

Article 12   Electronic Data ............................................................................................ 21 

Article 13   Miscellaneous .............................................................................................. 22 

 



 

Article 1 
General 

1.1 Mutual Obligations 

1.1.1 Owner and Design-Builder commit at all times to cooperate fully with each other, and 
proceed on the basis of trust and good faith, to permit each party to realize the benefits afforded 
under the Contract Documents. 

1.2 Basic Definitions 

1.2.1 Agreement refers to the executed contract between Owner and Design-Builder under 
either DBIA Document No. 525, Standard Form of Agreement Between Owner and Design-
Builder - Lump Sum (2010 Edition) or DBIA Document No. 530, Standard Form of Agreement 
Between Owner and Design-Builder - Cost Plus Fee with an Option for a Guaranteed Maximum 
Price (2010 Edition). 

1.2.2 Basis of Design Documents are as follows: For DBIA Document No. 530, Standard Form 
of Agreement Between Owner and Design-Builder - Cost Plus Fee With an Option for a 
Guaranteed Maximum Price, the Basis of Design Documents are those documents specifically 
listed in, as applicable, the GMP Exhibit or GMP Proposal as being the “Basis of Design 
Documents.” For DBIA Document No. 525, Standard Form of Agreement Between Owner and 
Design-Builder – Lump Sum, the Basis of Design Documents are the Owner’s Project Criteria, 
Design-Builder’s Proposal and the Deviation List, if any. 

1.2.3 Construction Documents are the documents, consisting of Drawings and Specifications, 
to be prepared or assembled by the Design-Builder consistent with the Basis of Design 
Documents unless a deviation from the Basis of Design Documents is specifically set forth in a 
Change Order executed by both the Owner and Design-Builder, as part of the design review 
process contemplated by Section 2.4 of these General Conditions of Contract. 

1.2.4 Day or Days shall mean calendar days unless otherwise specifically noted in the Contract 
Documents. 

1.2.5 Design-Build Team is comprised of the Design-Builder, the Design Consultant, and key 
Subcontractors identified by the Design-Builder. 

1.2.6 Design Consultant is a qualified, licensed design professional who is not an employee of 
Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under 
contract with Design-Builder, to furnish design services required under the Contract Documents. 
A Design Sub-Consultant is a qualified, licensed design professional who is not an employee of 
the Design Consultant, but is retained by the Design Consultant or employed or retained by 
anyone under contract to Design Consultant, to furnish design services required under the 
Contract Documents. 

1.2.7 Final Completion is the date on which all Work is complete in accordance with the 
Contract Documents, including but not limited to, any items identified in the punch list prepared 
under Section 6.6.1 and the submission of all documents set forth in Section 6.7.2.  

1.2.8 Force Majeure Events are those events that are beyond the control of both Design-
Builder and Owner, including the events of war, floods, labor disputes, earthquakes, epidemics, 
adverse weather conditions not reasonably anticipated, and other acts of God.  

1.2.9 General Conditions of Contract refer to this DBIA Document No. 535, Standard Form of 
General Conditions of Contract Between Owner and Design-Builder (2010 Edition). 

1.2.10 GMP Exhibit means that exhibit attached to DBIA Document No. 530, Standard Form of 
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Agreement Between Owner and Design-Builder - Cost Plus Fee With an Option for a Guaranteed 
Maximum Price, which exhibit will have been agreed upon by Owner and Design-Builder prior to 
the execution of the Agreement. 

1.2.11 GMP Proposal means that proposal developed by Design-Builder in accordance with 
Section 6.6 of DBIA Document No. 530, Standard Form of Agreement Between Owner and 
Design-Builder - Cost Plus Fee With an Option for a Guaranteed Maximum Price. 

1.2.12 Hazardous Conditions are any materials, wastes, substances and chemicals deemed to 
be hazardous under applicable Legal Requirements, or the handling, storage, remediation, or 
disposal of which are regulated by applicable Legal Requirements. 

1.2.13 Legal Requirements are all applicable federal, state and local laws, codes, ordinances, 
rules, regulations, orders and decrees of any government or quasi-government entity having 
jurisdiction over the Project or Site, the practices involved in the Project or Site, or any Work. 

1.2.14 Owner’s Project Criteria are developed by or for Owner to describe Owner’s program 
requirements and objectives for the Project, including use, space, price, time, site and 
expandability requirements, as well as submittal requirements and other requirements governing 
Design-Builder’s performance of the Work. Owner’s Project Criteria may include conceptual 
documents, design criteria, design performance specifications, design specifications, and LEED®  
or other sustainable design criteria and other Project-specific technical materials and 
requirements. 

1.2.15 Site is the land or premises on which the Project is located. 

1.2.16 Subcontractor is any person or entity retained by Design-Builder as an independent 
contractor to perform a portion of the Work and shall include materialmen and suppliers.  

1.2.17 Sub-Subcontractor is any person or entity retained by a Subcontractor as an independent 
contractor to perform any portion of a Subcontractor’s Work and shall include materialmen and 
suppliers. 

1.2.18 Substantial Completion or Substantially Complete means the date on which the Work, or 
an agreed upon portion of the Work, is sufficiently complete in accordance with the Contract 
Documents so that Owner can occupy and use the Project or a portion thereof for its intended 
purposes. 

1.2.19 Work is comprised of all Design-Builder’s design, construction and other services 
required by the Contract Documents, including procuring and furnishing all materials, equipment, 
services and labor reasonably inferable from the Contract Documents. 

 
 

Article 2 

Design-Builder’s Services and Responsibilities 

2.1 General Services. 
 

2.1.1 Design-Builder’s Representative shall be reasonably available to Owner and shall have 
the necessary expertise and experience required to supervise the Work. Design-Builder’s 
Representative shall communicate regularly with Owner and shall be vested with the authority to 
act on behalf of Design-Builder. Design-Builder’s Representative may be replaced only with the 
mutual agreement of Owner and Design-Builder.  
 
2.1.2 Design-Builder shall provide Owner with a monthly status report detailing the progress of 
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the Work, including (i) whether the Work is proceeding according to schedule, (ii) whether 
discrepancies, conflicts, or ambiguities exist in the Contract Documents that require resolution, 
(iii) whether health and safety issues exist in connection with the Work; (iv) status of the 
contingency account to the extent provided for in the Standard Form of Agreement Between 
Owner and Design-Builder - Cost Plus Fee with an Option for a Guaranteed Maximum Price; and 
(v) other items that require resolution so as not to jeopardize Design-Builder’s ability to complete 
the Work for the Contract Price and within the Contract Time(s). 
 
2.1.3 Unless a schedule for the execution of the Work has been attached to the Agreement as 
an exhibit at the time the Agreement is executed, Design-Builder shall prepare and submit, at 
least three (3) days prior to the meeting contemplated by Section 2.1.4 hereof, a schedule for the 
execution of the Work for Owner’s review and response. The schedule shall indicate the dates for 
the start and completion of the various stages of Work, including the dates when Owner 
information and approvals are required to enable Design-Builder to achieve the Contract Time(s). 
The schedule shall be revised as required by conditions and progress of the Work, but such 
revisions shall not relieve Design-Builder of its obligations to complete the Work within the 
Contract Time(s), as such dates may be adjusted in accordance with the Contract Documents. 
Owner’s review of, and response to, the schedule shall not be construed as relieving Design-
Builder of its complete and exclusive control over the means, methods, sequences and 
techniques for executing the Work.  

2.1.4 The parties will meet within seven (7) days after execution of the Agreement to discuss 
issues affecting the administration of the Work and to implement the necessary procedures, 
including those relating to submittals and payment, to facilitate the ability of the parties to perform 
their obligations under the Contract Documents. 

2.2 Design Professional Services. 

2.2.1 Design-Builder shall, consistent with applicable state licensing laws, provide through 
qualified, licensed design professionals employed by Design-Builder, or procured from qualified, 
independent licensed Design Consultants, the necessary design services, including architectural, 
engineering and other design professional services, for the preparation of the required drawings, 
specifications and other design submittals to permit Design-Builder to complete the Work 
consistent with the Contract Documents. Nothing in the Contract Documents is intended or 
deemed to create any legal or contractual relationship between Owner and any Design 
Consultant. 

2.3 Standard of Care for Design Professional Services. 

2.3.1 The standard of care for all design professional services performed to execute the Work 
shall be the care and skill ordinarily used by members of the design profession practicing under 
similar conditions at the same time and locality of the Project.  

2.4 Design Development Services. 

2.4.1 Design-Builder and Owner shall, consistent with any applicable provision of the Contract 
Documents, agree upon any interim design submissions that Owner may wish to review, which 
interim design submissions may include design criteria, drawings, diagrams and specifications 
setting forth the Project requirements.  Interim design submissions shall be consistent with the 
Basis of Design Documents, as the Basis of Design Documents may have been changed through 
the design process set forth in this Section 2.4.1. On or about the time of the scheduled 
submissions, Design-Builder and Owner shall meet and confer about the submissions, with 
Design-Builder identifying during such meetings, among other things, the evolution of the design 
and any changes to the Basis of Design Documents, or, if applicable, previously submitted design 
submissions. Changes to the Basis of Design Documents, including those that are deemed minor 
changes under Section 9.3.1, shall be processed in accordance with Article 9. Minutes of the 
meetings, including a full listing of all changes, will be maintained by Design-Builder and provided 
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to all attendees for review. Following the design review meeting, Owner shall review and approve 
the interim design submissions and meeting minutes in a time that is consistent with the 
turnaround times set forth in Design-Builder’s schedule.  

2.4.2 Design-Builder shall submit to Owner Construction Documents setting forth in detail 
drawings and specifications describing the requirements for construction of the Work. The 
Construction Documents shall be consistent with the latest set of interim design submissions, as 
such submissions may have been modified in a design review meeting and recorded in the 
meetings minutes. The parties shall have a design review meeting to discuss, and Owner shall 
review and approve, the Construction Documents in accordance with the procedures set forth in 
Section 2.4.1 above. Design-Builder shall proceed with construction in accordance with the 
approved Construction Documents and shall submit one set of approved Construction 
Documents to Owner prior to commencement of construction.  

2.4.3 Owner’s review and approval of interim design submissions, meeting minutes, and the 
Construction Documents is for the purpose of mutually establishing a conformed set of Contract 
Documents compatible with the requirements of the Work. Neither Owner’s review nor approval 
of any interim design submissions, meeting minutes, and Construction Documents shall be 
deemed to transfer any design liability from Design-Builder to Owner. 

2.4.4 To the extent not prohibited by the Contract Documents or Legal Requirements, Design-
Builder may prepare interim design submissions and Construction Documents for a portion of the 
Work to permit construction to proceed on that portion of the Work prior to completion of the 
Construction Documents for the entire Work.  

2.5 Legal Requirements. 

2.5.1 Design-Builder shall perform the Work in accordance with all Legal Requirements and 
shall provide all notices applicable to the Work as required by the Legal Requirements. 

2.5.2 The Contract Price and/or Contract Time(s) shall be adjusted to compensate Design-
Builder for the effects of any changes in the Legal Requirements enacted after the date of the 
Agreement affecting the performance of the Work, or if a Guaranteed Maximum Price is 
established after the date of the Agreement, the date the parties agree upon the Guaranteed 
Maximum Price. Such effects may include, without limitation, revisions Design-Builder is required 
to make to the Construction Documents because of changes in Legal Requirements. 

2.6 Government Approvals and Permits. 

2.6.1 Except as identified in an Owner’s Permit List attached as an exhibit to the Agreement, 
Design-Builder shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees required for the prosecution of the Work by any government or 
quasi-government entity having jurisdiction over the Project.  

2.6.2 Design-Builder shall provide reasonable assistance to Owner in obtaining those permits, 
approvals and licenses that are Owner’s responsibility. 

2.7 Design-Builder’s Construction Phase Services. 

2.7.1 Unless otherwise provided in the Contract Documents to be the responsibility of Owner or 
a separate contractor, Design-Builder shall provide through itself or Subcontractors the necessary 
supervision, labor, inspection, testing, start-up, material, equipment, machinery, temporary 
utilities and other temporary facilities to permit Design-Builder to complete construction of the 
Project consistent with the Contract Documents. 

2.7.2 Design-Builder shall perform all construction activities efficiently and with the requisite 
expertise, skill and competence to satisfy the requirements of the Contract Documents. Design-
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Builder shall at all times exercise complete and exclusive control over the means, methods, 
sequences and techniques of construction. 

2.7.3 Design-Builder shall employ only Subcontractors who are duly licensed and qualified to 
perform the Work consistent with the Contract Documents. Owner may reasonably object to 
Design-Builder’s selection of any Subcontractor, provided that the Contract Price and/or Contract 
Time(s) shall be adjusted to the extent that Owner’s decision impacts Design-Builder’s cost 
and/or time of performance. 

2.7.4 Design-Builder assumes responsibility to Owner for the proper performance of the Work 
of Subcontractors and any acts and omissions in connection with such performance. Nothing in 
the Contract Documents is intended or deemed to create any legal or contractual relationship 
between Owner and any Subcontractor or Sub-Subcontractor, including but not limited to any 
third-party beneficiary rights. 

2.7.5 Design-Builder shall coordinate the activities of all Subcontractors. If Owner performs 
other work on the Project or at the Site with separate contractors under Owner’s control, Design-
Builder agrees to reasonably cooperate and coordinate its activities with those of such separate 
contractors so that the Project can be completed in an orderly and coordinated manner without 
unreasonable disruption. 

2.7.6 Design-Builder shall keep the Site reasonably free from debris, trash and construction 
wastes to permit Design-Builder to perform its construction services efficiently, safely and without 
interfering with the use of adjacent land areas. Upon Substantial Completion of the Work, or a 
portion of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials, 
equipment, machinery and tools arising from the Work or applicable portions thereof to permit 
Owner to occupy the Project or a portion of the Project for its intended use. 

2.8 Design-Builder’s Responsibility for Project Safety. 

2.8.1 Design-Builder recognizes the importance of performing the Work in a safe manner so as 
to prevent damage, injury or loss to (i) all individuals at the Site, whether working or visiting, (ii) 
the Work, including materials and equipment incorporated into the Work or stored on-Site or off-
Site, and (iii) all other property at the Site or adjacent thereto. Design-Builder assumes 
responsibility for implementing and monitoring all safety precautions and programs related to the 
performance of the Work. Design-Builder shall, prior to commencing construction, designate a 
Safety Representative with the necessary qualifications and experience to supervise the 
implementation and monitoring of all safety precautions and programs related to the Work. 
Unless otherwise required by the Contract Documents, Design-Builder’s Safety Representative 
shall be an individual stationed at the Site who may have responsibilities on the Project in 
addition to safety. The Safety Representative shall make routine daily inspections of the Site and 
shall hold weekly safety meetings with Design-Builder’s personnel, Subcontractors and others as 
applicable. 

2.8.2 Design-Builder and Subcontractors shall comply with all Legal Requirements relating to 
safety, as well as any Owner-specific safety requirements set forth in the Contract Documents, 
provided that such Owner-specific requirements do not violate any applicable Legal Requirement. 
Design-Builder will immediately report in writing any safety-related injury, loss, damage or 
accident arising from the Work to Owner’s Representative and, to the extent mandated by Legal 
Requirements, to all government or quasi-government authorities having jurisdiction over safety-
related matters involving the Project or the Work. 
 
2.8.3 Design-Builder’s responsibility for safety under this Section 2.8 is not intended in any way 
to relieve Subcontractors and Sub-Subcontractors of their own contractual and legal obligations 
and responsibility for (i) complying with all Legal Requirements, including those related to health 
and safety matters, and (ii) taking all necessary measures to implement and monitor all safety 
precautions and programs to guard against injuries, losses, damages or accidents resulting from 
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their performance of the Work. 
 
2.9 Design-Builder’s Warranty. 
 

2.9.1 Design-Builder warrants to Owner that the construction, including all materials and 
equipment furnished as part of the construction, shall be new unless otherwise specified in the 
Contract Documents, of good quality, in conformance with the Contract Documents and free of 
defects in materials and workmanship. Design-Builder’s warranty obligation excludes defects 
caused by abuse, alterations, or failure to maintain the Work in a commercially reasonable 
manner. Nothing in this warranty is intended to limit any manufacturer’s warranty which provides 
Owner with greater warranty rights than set forth in this Section 2.9 or the Contract Documents. 
Design-Builder will provide Owner with all manufacturers’ warranties upon Substantial 
Completion. 

2.10 Correction of Defective Work. 

2.10.1 Design-Builder agrees to correct any Work that is found to not be in conformance with the 
Contract Documents, including that part of the Work subject to Section 2.9 hereof, within a period 
of one year from the date of Substantial Completion of the Work or any portion of the Work, or 
within such longer period to the extent required by any specific warranty included in the Contract 
Documents. 

2.10.2 Design-Builder shall, within seven (7) days of receipt of written notice from Owner that 
the Work is not in conformance with the Contract Documents, take meaningful steps to 
commence correction of such nonconforming Work, including the correction, removal or 
replacement of the nonconforming Work and any damage caused to other parts of the Work 
affected by the nonconforming Work. If Design-Builder fails to commence the necessary steps 
within such seven (7) day period, Owner, in addition to any other remedies provided under the 
Contract Documents, may provide Design-Builder with written notice that Owner will commence 
correction of such nonconforming Work with its own forces. If Owner does perform such 
corrective Work, Design-Builder shall be responsible for all reasonable costs incurred by Owner 
in performing such correction. If the nonconforming Work creates an emergency requiring an 
immediate response, the seven (7) day period identified herein shall be deemed inapplicable. 

2.10.3 The one-year period referenced in Section 2.10.1 above applies only to Design-Builder’s 
obligation to correct nonconforming Work and is not intended to constitute a period of limitations 
for any other rights or remedies Owner may have regarding Design-Builder’s other obligations 
under the Contract Documents. 

 
 

Article 3 
Owner’s Services and Responsibilities 

3.1 Duty to Cooperate. 

3.1.1 Owner shall, throughout the performance of the Work, cooperate with Design-Builder and 
perform its responsibilities, obligations and services in a timely manner to facilitate Design-
Builder’s timely and efficient performance of the Work and so as not to delay or interfere with 
Design-Builder’s performance of its obligations under the Contract Documents. 

3.1.2 Owner shall provide timely reviews and approvals of interim design submissions and 
Construction Documents consistent with the turnaround times set forth in Design-Builder’s 
schedule.   

3.1.3 Owner shall give Design-Builder timely notice of any Work that Owner notices to be 
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defective or not in compliance with the Contract Documents. 

3.2 Furnishing of Services and Information. 

3.2.1 Unless expressly stated to the contrary in the Contract Documents, Owner shall provide, 
at its own cost and expense, for Design-Builder’s information and use the following, all of which 
Design-Builder is entitled to rely upon in performing the Work: 

3.2.1.1 Surveys describing the property, boundaries, topography and reference points for 
use during construction, including existing service and utility lines; 

3.2.1.2 Geotechnical studies describing subsurface conditions, and other surveys 
describing other latent or concealed physical conditions at the Site; 

3.2.1.3 Temporary and permanent easements, zoning and other requirements and 
encumbrances affecting land use, or necessary to permit the proper design and 
construction of the Project and enable Design-Builder to perform the Work;  

3.2.1.4 A legal description of the Site; 

3.2.1.5 To the extent available, record drawings of any existing structures at the Site; 
and 

3.2.1.6 To the extent available, environmental studies, reports and impact statements 
describing the environmental conditions, including Hazardous Conditions, in existence at 
the Site.  

3.2.2 Owner is responsible for securing and executing all necessary agreements with adjacent 
land or property owners that are necessary to enable Design-Builder to perform the Work. Owner 
is further responsible for all costs, including attorneys’ fees, incurred in securing these necessary 
agreements. 

3.3 Financial Information. 

3.3.1 At Design-Builder’s request, Owner shall promptly furnish reasonable evidence 
satisfactory to Design-Builder that Owner has adequate funds available and committed to fulfill all 
of Owner’s contractual obligations under the Contract Documents. If Owner fails to furnish such 
financial information in a timely manner, Design-Builder may stop Work under Section 11.3 hereof 
or exercise any other right permitted under the Contract Documents.  

3.3.2 Design-Builder shall cooperate with the reasonable requirements of Owner’s lenders or 
other financial sources. Notwithstanding the preceding sentence, after execution of the 
Agreement Design-Builder shall have no obligation to execute for Owner or Owner’s lenders or 
other financial sources any documents or agreements that require Design-Builder to assume 
obligations or responsibilities greater than those existing obligations Design-Builder has under the 
Contract Documents. 

3.4 Owner’s Representative.  

3.4.1 Owner’s Representative shall be responsible for providing Owner-supplied information 
and approvals in a timely manner to permit Design-Builder to fulfill its obligations under the 
Contract Documents. Owner’s Representative shall also provide Design-Builder with prompt 
notice if it observes any failure on the part of Design-Builder to fulfill its contractual obligations, 
including any errors, omissions or defects in the performance of the Work. Owner’s 
Representative shall communicate regularly with Design-Builder and shall be vested with the 
authority to act on behalf of Owner.  
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3.5 Government Approvals and Permits. 

3.5.1 Owner shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees set forth in the Owner’s Permit List attached as an exhibit to the 
Agreement.  

3.5.2 Owner shall provide reasonable assistance to Design-Builder in obtaining those permits, 
approvals and licenses that are Design-Builder’s responsibility. 

3.6 Owner’s Separate Contractors. 

3.6.1 Owner is responsible for all work performed on the Project or at the Site by separate 
contractors under Owner’s control. Owner shall contractually require its separate contractors to 
cooperate with, and coordinate their activities so as not to interfere with, Design-Builder in order 
to enable Design-Builder to timely complete the Work consistent with the Contract Documents.  

 
 

Article 4 

Hazardous Conditions and Differing Site Conditions 

4.1 Hazardous Conditions. 

4.1.1 Unless otherwise expressly provided in the Contract Documents to be part of the Work, 
Design-Builder is not responsible for any Hazardous Conditions encountered at the Site. Upon 
encountering any Hazardous Conditions, Design-Builder will stop Work immediately in the 
affected area and duly notify Owner and, if required by Legal Requirements, all government or 
quasi-government entities with jurisdiction over the Project or Site.  

4.1.2 Upon receiving notice of the presence of suspected Hazardous Conditions, Owner shall 
take the necessary measures required to ensure that the Hazardous Conditions are remediated 
or rendered harmless. Such necessary measures shall include Owner retaining qualified 
independent experts to (i) ascertain whether Hazardous Conditions have actually been 
encountered, and, if they have been encountered, (ii) prescribe the remedial measures that 
Owner must take either to remove the Hazardous Conditions or render the Hazardous Conditions 
harmless. 

4.1.3 Design-Builder shall be obligated to resume Work at the affected area of the Project only 
after Owner’s expert provides it with written certification that (i) the Hazardous Conditions have 
been removed or rendered harmless and (ii) all necessary approvals have been obtained from all 
government and quasi-government entities having jurisdiction over the Project or Site. 

4.1.4 Design-Builder will be entitled, in accordance with these General Conditions of Contract, 
to an adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost 
and/or time of performance have been adversely impacted by the presence of Hazardous 
Conditions. 

4.1.5 To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless 
Design-Builder, Design Consultants, Subcontractors, anyone employed directly or indirectly by 
any of them, and their officers, directors, employees and agents, from and against any and all 
claims, losses, damages, liabilities and expenses, including attorneys’ fees and expenses, arising 
out of or resulting from the presence, removal or remediation of Hazardous Conditions at the Site.  

4.1.6 Notwithstanding the preceding provisions of this Section 4.1, Owner is not responsible for 
Hazardous Conditions introduced to the Site by Design-Builder, Subcontractors or anyone for 
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whose acts they may be liable. To the fullest extent permitted by law, Design-Builder shall 
indemnify, defend and hold harmless Owner and Owner’s officers, directors, employees and 
agents from and against all claims, losses, damages, liabilities and expenses, including attorneys’ 
fees and expenses, arising out of or resulting from those Hazardous Conditions introduced to the 
Site by Design-Builder, Subcontractors or anyone for whose acts they may be liable. 

4.2 Differing Site Conditions. 

4.2.1 Concealed or latent physical conditions or subsurface conditions at the Site that (i) 
materially differ from the conditions indicated in the Contract Documents or (ii) are of an unusual 
nature, differing materially from the conditions ordinarily encountered and generally recognized as 
inherent in the Work are collectively referred to herein as “Differing Site Conditions.” If Design-
Builder encounters a Differing Site Condition, Design-Builder will be entitled to an adjustment in 
the Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost and/or time of 
performance are adversely impacted by the Differing Site Condition. 

4.2.2 Upon encountering a Differing Site Condition, Design-Builder shall provide prompt written 
notice to Owner of such condition, which notice shall not be later than fourteen (14) days after 
such condition has been encountered. Design-Builder shall, to the extent reasonably possible, 
provide such notice before the Differing Site Condition has been substantially disturbed or 
altered.  

 
 

Article 5 

Insurance and Bonds  

5.1 Design-Builder’s Insurance Requirements. 
 

5.1.1 Design-Builder is responsible for procuring and maintaining the insurance for the 
coverage amounts all as set forth in the Insurance Exhibit to the Agreement. Coverage shall be 
secured from insurance companies authorized to do business in the state in which the Project is 
located, and with a minimum rating set forth in the Agreement. 

5.1.2 Design-Builder’s insurance shall specifically delete any design-build or similar exclusions 
that could compromise coverages because of the design-build delivery of the Project. 

5.1.3 Prior to commencing any construction services hereunder, Design-Builder shall provide 
Owner with certificates evidencing that (i) all insurance obligations required by the Contract 
Documents are in full force and in effect and will remain in effect for the duration required by the 
Contract Documents and (ii) no insurance coverage will be canceled, renewal refused, or 
materially changed unless at least thirty (30) days prior written notice is given to Owner. If any of 
the foregoing insurance coverages are required to remain in force after final payment are 
reasonably available, an additional certificate evidencing continuation of such coverage shall be 
submitted with the Final Application for Payment. If any information concerning reduction of 
coverage is not furnished by the insurer, it shall be furnished by the Design-Builder with 
reasonable promptness according to the Design-Builder’s information and belief. 

5.2 Owner’s Liability Insurance. 

5.2.1 Owner shall procure and maintain from insurance companies authorized to do business 
in the state in which the Project is located such liability insurance as set forth in the Insurance 
Exhibit to the Agreement to protect Owner from claims which may arise from the performance of 
Owner’s obligations under the Contract Documents or Owner’s conduct during the course of the 
Project. 
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5.3 Owner’s Property Insurance. 

5.3.1 Unless otherwise provided in the Contract Documents, Owner shall procure and maintain 
from insurance companies authorized to do business in the state in which the Project is located 
property insurance upon the entire Project to the full insurable value of the Project, including 
professional fees, overtime premiums and all other expenses incurred to replace or repair the 
insured property. The property insurance obtained by Owner shall be the broadest coverage 
commercially available, and shall include as additional insureds the interests of Owner, Design-
Builder, Design Consultants and Subcontractors of any tier. Such insurance shall include but not 
be limited to the perils of fire and extended coverage, theft, vandalism, malicious mischief, 
collapse, flood, earthquake, debris removal and other perils or causes of loss as called for in the 
Contract Documents. The property insurance shall include physical loss or damage to the Work, 
including materials and equipment in transit, at the Site or at another location as may be indicated 
in Design-Builder’s Application for Payment and approved by Owner. The Owner is responsible 
for the payment of any deductibles under the insurance required by this Section 5.3.1. 

5.3.2 Unless the Contract Documents provide otherwise, Owner shall procure and maintain 
boiler and machinery insurance that will include the interests of Owner, Design-Builder, Design 
Consultants, and Subcontractors of any tier. The Owner is responsible for the payment of any 
deductibles under the insurance required by this Section 5.3.2. 

5.3.3 Prior to Design-Builder commencing any Work, Owner shall provide Design-Builder with 
certificates evidencing that (i) all Owner’s insurance obligations required by the Contract 
Documents are in full force and in effect and will remain in effect until Design-Builder has 
completed all of the Work and has received final payment from Owner and (ii) no insurance 
coverage will be canceled, renewal refused, or materially changed unless at least thirty (30) days 
prior written notice is given to Design-Builder. Owner’s property insurance shall not lapse or be 
canceled if Owner occupies a portion of the Work pursuant to Section 6.6.3 hereof. Owner shall 
provide Design-Builder with the necessary endorsements from the insurance company prior to 
occupying a portion of the Work. 

5.3.4 Any loss covered under Owner’s property insurance shall be adjusted with Owner and 
Design-Builder and made payable to both of them as trustees for the insureds as their interests 
may appear, subject to any applicable mortgage clause. All insurance proceeds received as a 
result of any loss will be placed in a separate account and distributed in accordance with such 
agreement as the interested parties may reach. Any disagreement concerning the distribution of 
any proceeds will be resolved in accordance with Article 10 hereof. 

5.3.5 Owner and Design-Builder waive against each other and Owner’s separate contractors, 
Design Consultants, Subcontractors, agents and employees of each and all of them, all damages 
covered by property insurance provided herein, except such rights as they may have to the 
proceeds of such insurance. Design-Builder and Owner shall, where appropriate, require similar 
waivers of subrogation from Owner’s separate contractors, Design Consultants and 
Subcontractors and shall require each of them to include similar waivers in their contracts. These 
waivers of subrogation shall not contain any restriction or limitation that will impair the full and 
complete extent of its applicability to any person or entity unless agreed to in writing prior to the 
execution of this Agreement. 

5.4 Bonds and Other Performance Security. 

5.4.1 If Owner requires Design-Builder to obtain performance and labor and material payment 
bonds, or other forms of performance security, the amount, form and other conditions of such 
security shall be as set forth in the Agreement. 

5.4.2 All bonds furnished by Design-Builder shall be in a form satisfactory to Owner. The surety 
shall be a company qualified and registered to conduct business in the state in which the Project 
is located. 
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Article 6 

Payment 
6.1 Schedule of Values.  

6.1.1 Unless required by the Owner upon execution of this Agreement, within ten (10) days of 
execution of the Agreement, Design-Builder shall submit for Owner’s review and approval a 
schedule of values for all of the Work. The Schedule of Values will (i) subdivide the Work into its 
respective parts, (ii) include values for all items comprising the Work and (iii) serve as the basis 
for monthly progress payments made to Design-Builder throughout the Work. 

6.1.2 The Owner will timely review and approve the schedule of values so as not to delay the 
submission of the Design-Builder’s first application for payment. The Owner and Design-Builder 
shall timely resolve any differences so as not to delay the Design-Builder’s submission of its first 
application for payment. 

6.2 Monthly Progress Payments. 

6.2.1 On or before the date established in the Agreement, Design-Builder shall submit for 
Owner’s review and approval its Application for Payment requesting payment for all Work 
performed as of the date of the Application for Payment. The Application for Payment shall be 
accompanied by all supporting documentation required by the Contract Documents and/or 
established at the meeting required by Section 2.1.4 hereof. 

6.2.2 The Application for Payment may request payment for equipment and materials not yet 
incorporated into the Project, provided that (i) Owner is satisfied that the equipment and materials 
are suitably stored at either the Site or another acceptable location, (ii) the equipment and 
materials are protected by suitable insurance and (iii) upon payment, Owner will receive the 
equipment and materials free and clear of all liens and encumbrances. 

6.2.3 All discounts offered by Subcontractor, Sub-Subcontractors and suppliers to Design-
Builder for early payment shall accrue one hundred percent to Design-Builder to the extent 
Design-Builder advances payment. Unless Owner advances payment to Design-Builder 
specifically to receive the discount, Design-Builder may include in its Application for Payment the 
full undiscounted cost of the item for which payment is sought. 

6.2.4 The Application for Payment shall constitute Design-Builder’s representation that the 
Work described herein has been performed consistent with the Contract Documents, has 
progressed to the point indicated in the Application for Payment, and that title to all Work will pass 
to Owner free and clear of all claims, liens, encumbrances, and security interests upon the 
incorporation of the Work into the Project, or upon Design-Builder’s receipt of payment, whichever 
occurs earlier. 

6.3 Withholding of Payments. 

6.3.1 On or before the date established in the Agreement, Owner shall pay Design-Builder all 
amounts properly due. If Owner determines that Design-Builder is not entitled to all or part of an 
Application for Payment as a result of Design-Builder’s failure to meet its obligations hereunder, it 
will notify Design-Builder in writing at least five (5) days prior to the date payment is due. The 
notice shall indicate the specific amounts Owner intends to withhold, the reasons and contractual 
basis for the withholding, and the specific measures Design-Builder must take to rectify Owner’s 
concerns. Design-Builder and Owner will attempt to resolve Owner’s concerns prior to the date 
payment is due.  If the parties cannot resolve such concerns, Design-Builder may pursue its 
rights under the Contract Documents, including those under Article 10 hereof. 

6.3.2 Notwithstanding anything to the contrary in the Contract Documents, Owner shall pay 
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Design-Builder all undisputed amounts in an Application for Payment within the times required by 
the Agreement. 

6.4 Right to Stop Work and Interest.  

6.4.1 If Owner fails to pay timely Design-Builder any amount that becomes due, Design-
Builder, in addition to all other remedies provided in the Contract Documents, may stop Work 
pursuant to Section 11.3 hereof. All payments due and unpaid shall bear interest at the rate set 
forth in the Agreement. 

6.5 Design-Builder’s Payment Obligations. 

6.5.1 Design-Builder will pay Design Consultants and Subcontractors, in accordance with its 
contractual obligations to such parties, all the amounts Design-Builder has received from Owner 
on account of their work. Design-Builder will impose similar requirements on Design Consultants 
and Subcontractors to pay those parties with whom they have contracted. Design-Builder will 
indemnify and defend Owner against any claims for payment and mechanic’s liens as set forth in 
Section 7.3 hereof. 

6.6 Substantial Completion.  

6.6.1 Design-Builder shall notify Owner when it believes the Work, or to the extent permitted in 
the Contract Documents, a portion of the Work, is Substantially Complete. Within five (5) days of 
Owner’s receipt of Design-Builder’s notice, Owner and Design-Builder will jointly inspect such 
Work to verify that it is Substantially Complete in accordance with the requirements of the 
Contract Documents. If such Work is Substantially Complete, Owner shall prepare and issue a 
Certificate of Substantial Completion that will set forth (i) the date of Substantial Completion of the 
Work or portion thereof, (ii) the remaining items of Work that have to be completed before final 
payment, (iii) provisions (to the extent not already provided in the Contract Documents) 
establishing Owner’s and Design-Builder’s responsibility for the Project’s security, maintenance, 
utilities and insurance pending final payment, and (iv) an acknowledgment that warranties 
commence to run on the date of Substantial Completion, except as may otherwise be noted in the 
Certificate of Substantial Completion.  

6.6.2 Upon Substantial Completion of the entire Work or, if applicable, any portion of the Work, 
Owner shall release to Design-Builder all retained amounts relating, as applicable, to the entire 
Work or completed portion of the Work, less an amount equal to the reasonable value of all 
remaining or incomplete items of Work as noted in the Certificate of Substantial Completion.  

6.6.3 Owner, at its option, may use a portion of the Work which has been determined to be 
Substantially Complete, provided, however, that (i) a Certificate of Substantial Completion has 
been issued for the portion of Work addressing the items set forth in Section 6.6.1 above, (ii) 
Design-Builder and Owner have obtained the consent of their sureties and insurers, and to the 
extent applicable, the appropriate government authorities having jurisdiction over the Project, and 
(iii) Owner and Design-Builder agree that Owner’s use or occupancy will not interfere with 
Design-Builder’s completion of the remaining Work. 

6.7 Final Payment. 

6.7.1 After receipt of a Final Application for Payment from Design-Builder, Owner shall make 
final payment by the time required in the Agreement, provided that Design-Builder has achieved 
Final Completion.  

6.7.2 At the time of submission of its Final Application for Payment, Design-Builder shall 
provide the following information:  

6.7.2.1 An affidavit that there are no claims, obligations or liens outstanding or 
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unsatisfied for labor, services, material, equipment, taxes or other items performed, 
furnished or incurred for or in connection with the Work which will in any way affect 
Owner’s interests;  

6.7.2.2 A general release executed by Design-Builder waiving, upon receipt of final 
payment by Design-Builder, all claims, except those claims previously made in writing to 
Owner and remaining unsettled at the time of final payment;  

6.7.2.3 Consent of Design-Builder’s surety, if any, to final payment; 

6.7.2.4 All operating manuals, warranties and other deliverables required by the Contract 
Documents; and  

6.7.2.5 Certificates of insurance confirming that required coverages will remain in effect 
consistent with the requirements of the Contract Documents. 

6.7.3 Upon making final payment, Owner waives all claims against Design-Builder except 
claims relating to (i) Design-Builder’s failure to satisfy its payment obligations, if such failure 
affects Owner’s interests, (ii) Design-Builder’s failure to complete the Work consistent with the 
Contract Documents, including defects appearing after Substantial Completion and (iii) the terms 
of any special warranties required by the Contract Documents. 

6.7.4 Deficiencies in the Work discovered after Substantial Completion, whether or not such 
deficiencies would have been included on the Punch List if discovered earlier, shall be deemed 
warranty Work.  Such deficiencies shall be corrected by Design-Builder under Sections 2.9 and 
2.10 herein, and shall not be a reason to withhold final payment from Design-Builder, provided, 
however, that Owner shall be entitled to withhold from the Final Payment the reasonable value of 
completion of such deficient work until such work is completed. 

 
 

Article 7 

Indemnification 

7.1 Patent and Copyright Infringement. 

7.1.1 Design-Builder shall defend any action or proceeding brought against Owner based on 
any claim that the Work, or any part thereof, or the operation or use of the Work or any part 
thereof, constitutes infringement of any United States patent or copyright, now or hereafter 
issued. Owner shall give prompt written notice to Design-Builder of any such action or proceeding 
and will reasonably provide authority, information and assistance in the defense of same. Design-
Builder shall indemnify and hold harmless Owner from and against all damages and costs, 
including but not limited to attorneys’ fees and expenses awarded against Owner or Design-
Builder in any such action or proceeding. Design-Builder agrees to keep Owner informed of all 
developments in the defense of such actions.  

7.1.2 If Owner is enjoined from the operation or use of the Work, or any part thereof, as the 
result of any patent or copyright suit, claim, or proceeding, Design-Builder shall at its sole 
expense take reasonable steps to procure the right to operate or use the Work. If Design-Builder 
cannot so procure such right within a reasonable time, Design-Builder shall promptly, at Design-
Builder’s option and at Design-Builder’s expense, (i) modify the Work so as to avoid infringement 
of any such patent or copyright or (ii) replace said Work with Work that does not infringe or violate 
any such patent or copyright. 

7.1.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding 
based on infringement or violation of a patent or copyright (i) relating solely to a particular process 
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or product of a particular manufacturer specified by Owner and not offered or recommended by 
Design-Builder to Owner or (ii) arising from modifications to the Work by Owner or its agents after 
acceptance of the Work. If the suit, claim or proceeding is based upon events set forth in the 
preceding sentence, Owner shall defend, indemnify and hold harmless Design-Builder to the 
same extent Design-Builder is obligated to defend, indemnify and hold harmless Owner in 
Section 7.1.1 above. 

7.1.4 The obligations set forth in this Section 7.1 shall constitute the sole agreement between 
the parties relating to liability for infringement of violation of any patent or copyright.  

7.2 Tax Claim Indemnification. 

7.2.1 If, in accordance with Owner’s direction, an exemption for all or part of the Work is 
claimed for taxes, Owner shall indemnify, defend and hold harmless Design-Builder from and 
against any liability, penalty, interest, fine, tax assessment, attorneys’ fees or other expenses or 
costs incurred by Design-Builder as a result of any action taken by Design-Builder in accordance 
with Owner’s directive. Owner shall furnish Design-Builder with any applicable tax exemption 
certificates necessary to obtain such exemption, upon which Design-Builder may rely. 

7.3 Payment Claim Indemnification. 

7.3.1 Provided that Owner is not in breach of its contractual obligation to make payments to 
Design-Builder for the Work, Design-Builder shall indemnify, defend and hold harmless Owner 
from any claims or mechanic’s liens brought against Owner or against the Project as a result of 
the failure of Design-Builder, or those for whose acts it is responsible, to pay for any services, 
materials, labor, equipment, taxes or other items or obligations furnished or incurred for or in 
connection with the Work. Within three (3) days of receiving written notice from Owner that such a 
claim or mechanic’s lien has been filed, Design-Builder shall commence to take the steps 
necessary to discharge said claim or lien, including, if necessary, the furnishing of a mechanic’s 
lien bond. If Design-Builder fails to do so, Owner will have the right to discharge the claim or lien 
and hold Design-Builder liable for costs and expenses incurred, including attorneys’ fees. 

7.4 Design-Builder’s General Indemnification. 

7.4.1 Design-Builder, to the fullest extent permitted by law, shall indemnify, hold harmless and 
defend Owner, its officers, directors, and employees from and against claims, losses, damages, 
liabilities, including attorneys’ fees and expenses, for bodily injury, sickness or death, and 
property damage or destruction (other than to the Work itself) to the extent resulting from the 
negligent acts or omissions of Design-Builder, Design Consultants, Subcontractors, anyone 
employed directly or indirectly by any of them or anyone for whose acts any of them may be 
liable. 

7.4.2 If an employee of Design-Builder, Design Consultants, Subcontractors, anyone employed 
directly or indirectly by any of them or anyone for whose acts any of them may be liable has a 
claim against Owner, its officers, directors, employees, or agents, Design-Builder’s indemnity 
obligation set forth in Section 7.4.1 above shall not be limited by any limitation on the amount of 
damages, compensation or benefits payable by or for Design-Builder, Design Consultants, 
Subcontractors, or other entity under any employee benefit acts, including workers’ compensation 
or disability acts. 

7.5 Owner’s General Indemnification. 

7.5.1 Owner, to the fullest extent permitted by law, shall indemnify, hold harmless and defend 
Design-Builder and any of Design-Builder’s officers, directors, and employees, from and against 
claims, losses, damages, liabilities, including attorneys’ fees and expenses, for bodily injury, 
sickness or death, and property damage or destruction (other than to the Work itself) to the extent 
resulting from the negligent acts or omissions of Owner’s separate contractors or anyone for 
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whose acts any of them may be liable. 
 
 

Article 8 

Time 

8.1 Obligation to Achieve the Contract Times. 

8.1.1 Design-Builder agrees that it will commence performance of the Work and achieve the 
Contract Time(s) in accordance with Article 5 of the Agreement. 

8.2 Delays to the Work. 

8.2.1 If Design-Builder is delayed in the performance of the Work due to acts, omissions, 
conditions, events, or circumstances beyond its control and due to no fault of its own or those for 
whom Design-Builder is responsible, the Contract Time(s) for performance shall be reasonably 
extended by Change Order. By way of example, events that will entitle Design-Builder to an 
extension of the Contract Time(s) include acts or omissions of Owner or anyone under Owner’s 
control (including separate contractors), changes in the Work, Differing Site Conditions, 
Hazardous Conditions, and Force Majeure Events.  

8.2.2 In addition to Design-Builder’s right to a time extension for those events set forth in 
Section 8.2.1 above, Design-Builder shall also be entitled to an appropriate adjustment of the 
Contract Price provided, however, that the Contract Price shall not be adjusted for Force Majeure 
Events unless otherwise provided in the Agreement.  

 
 

Article 9 

Changes to the Contract Price and Time 

9.1 Change Orders. 

9.1.1 A Change Order is a written instrument issued after execution of the Agreement signed 
by Owner and Design-Builder, stating their agreement upon all of the following: 

9.1.1.1 The scope of the change in the Work; 

9.1.1.2 The amount of the adjustment to the Contract Price; and 

9.1.1.3 The extent of the adjustment to the Contract Time(s). 

9.1.2 All changes in the Work authorized by applicable Change Order shall be performed under 
the applicable conditions of the Contract Documents. Owner and Design-Builder shall negotiate in 
good faith and as expeditiously as possible the appropriate adjustments for such changes. 

9.1.3 If Owner requests a proposal for a change in the Work from Design-Builder and 
subsequently elects not to proceed with the change, a Change Order shall be issued to reimburse 
Design-Builder for reasonable costs incurred for estimating services, design services and 
services involved in the preparation of proposed revisions to the Contract Documents. 
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9.2 Work Change Directives. 

9.2.1  A Work Change Directive is a written order prepared and signed by Owner directing a 
change in the Work prior to agreement on an adjustment in the Contract Price and/or the Contract 
Time(s). 

9.2.2 Owner and Design-Builder shall negotiate in good faith and as expeditiously as possible 
the appropriate adjustments for the Work Change Directive. Upon reaching an agreement, the 
parties shall prepare and execute an appropriate Change Order reflecting the terms of the 
agreement. 

9.3 Minor Changes in the Work. 

9.3.1 Minor changes in the Work do not involve an adjustment in the Contract Price and/or 
Contract Time(s) and do not materially and adversely affect the Work, including the design, 
quality, performance and workmanship required by the Contract Documents. Design-Builder may 
make minor changes in the Work consistent with the intent of the Contract Documents, provided, 
however, that Design-Builder shall promptly inform Owner, in writing, of any such changes and 
record such changes on the documents maintained by Design-Builder. 

9.4 Contract Price Adjustments. 

9.4.1 The increase or decrease in Contract Price resulting from a change in the Work shall be 
determined by one or more of the following methods: 

9.4.1.1 Unit prices set forth in the Agreement or as subsequently agreed to between the 
parties; 

9.4.1.2 A mutually accepted lump sum, properly itemized and supported by sufficient 
substantiating data to permit evaluation by Owner; 

9.4.1.3 Costs, fees and any other markups set forth in the Agreement; or 

9.4.1.4 If an increase or decrease cannot be agreed to as set forth in items 9.4.1.1 
through 9.4.1.3 above and Owner issues a Work Change Directive, the cost of the 
change of the Work shall be determined by the reasonable expense and savings in the 
performance of the Work resulting from the change, including a reasonable overhead and 
profit, as may be set forth in the Agreement.  

9.4.2 If unit prices are set forth in the Contract Documents or are subsequently agreed to by 
the parties, but application of such unit prices will cause substantial inequity to Owner or Design-
Builder because of differences in the character or quantity of such unit items as originally 
contemplated, such unit prices shall be equitably adjusted. 

9.4.3 If Owner and Design-Builder disagree upon whether Design-Builder is entitled to be paid 
for any services required by Owner, or if there are any other disagreements over the scope of 
Work or proposed changes to the Work, Owner and Design-Builder shall resolve the 
disagreement pursuant to Article 10 hereof. As part of the negotiation process, Design-Builder 
shall furnish Owner with a good faith estimate of the costs to perform the disputed services in 
accordance with Owner’s interpretations. If the parties are unable to agree and Owner expects 
Design-Builder to perform the services in accordance with Owner’s interpretations, Design-
Builder shall proceed to perform the disputed services, conditioned upon Owner issuing a written 
order to Design-Builder (i) directing Design-Builder to proceed and (ii) specifying Owner’s 
interpretation of the services that are to be performed. If this occurs, Design-Builder shall be 
entitled to submit in its Applications for Payment an amount equal to fifty percent (50%) of its 
reasonable estimated direct cost to perform the services, and Owner agrees to pay such 
amounts, with the express understanding that (i) such payment by Owner does not prejudice 
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Owner’s right to argue that it has no responsibility to pay for such services and (ii) receipt of such 
payment by Design-Builder does not prejudice Design-Builder’s right to seek full payment of the 
disputed services if Owner’s order is deemed to be a change to the Work. 

9.5 Emergencies. 

9.5.1 In any emergency affecting the safety of persons and/or property, Design-Builder shall 
act, at its discretion, to prevent threatened damage, injury or loss. Any change in the Contract 
Price and/or Contract Time(s) on account of emergency work shall be determined as provided in 
this Article 9. 

 
 

Article 10 

Contract Adjustments and Disputes 

10.1 Requests for Contract Adjustments and Relief. 

10.1.1 If either Design-Builder or Owner believes that it is entitled to relief against the other for 
any event arising out of or related to the Work or Project, such party shall provide written notice to 
the other party of the basis for its claim for relief. Such notice shall, if possible, be made prior to 
incurring any cost or expense and in accordance with any specific notice requirements contained 
in applicable sections of these General Conditions of Contract. In the absence of any specific 
notice requirement, written notice shall be given within a reasonable time, not to exceed twenty-
one (21) days, after the occurrence giving rise to the claim for relief or after the claiming party 
reasonably should have recognized the event or condition giving rise to the request, whichever is 
later. Such notice shall include sufficient information to advise the other party of the 
circumstances giving rise to the claim for relief, the specific contractual adjustment or relief 
requested and the basis of such request.  

10.2 Dispute Avoidance and Resolution. 

10.2.1 The parties are fully committed to working with each other throughout the Project and 
agree to communicate regularly with each other at all times so as to avoid or minimize disputes or 
disagreements. If disputes or disagreements do arise, Design-Builder and Owner each commit to 
resolving such disputes or disagreements in an amicable, professional and expeditious manner 
so as to avoid unnecessary losses, delays and disruptions to the Work.  

10.2.2 Design-Builder and Owner will first attempt to resolve disputes or disagreements at the 
field level through discussions between Design-Builder’s Representative and Owner’s 
Representative which shall conclude within fourteen (14) days of the written notice provided for in 
Section 10.1.1 unless the Owner and Design-Builder mutually agree otherwise. 

10.2.3 If a dispute or disagreement cannot be resolved through Design-Builder’s Representative 
and Owner’s Representative, Design-Builder’s Senior Representative and Owner’s Senior 
Representative, upon the request of either party, shall meet as soon as conveniently possible, but 
in no case later than thirty (30) days after such a request is made, to attempt to resolve such 
dispute or disagreement. Five (5) days prior to any meetings between the Senior 
Representatives, the parties will exchange relevant information that will assist the parties in 
resolving their dispute or disagreement.  

10.2.4 If after meeting the Senior Representatives determine that the dispute or disagreement 
cannot be resolved on terms satisfactory to both parties, the parties shall submit within thirty (30) 
days of the conclusion of the meeting of Senior Representatives the dispute or disagreement to 
non-binding mediation. The mediation shall be conducted by a mutually agreeable impartial 
mediator, or if the parties cannot so agree, a mediator designated by the American Arbitration 

DBIA Document No. 535  Page 17  
Standard Form of General Conditions of Contract Between Owner and Design-Builder 
© 2010 Design-Build Institute of America 



 

Association (“AAA”) pursuant to its Construction Industry Mediation Rules. The mediation will be 
governed by and conducted pursuant to a mediation agreement negotiated by the parties or, if 
the parties cannot so agree, by procedures established by the mediator. Unless otherwise 
mutually agreed by the Owner and Design-Builder and consistent with the mediator’s schedule, 
the mediation shall commence within ninety (90) days of the submission of the dispute to 
mediation. 

10.3 Arbitration.  

10.3.1 Any claims, disputes or controversies between the parties arising out of or relating to the 
Agreement, or the breach thereof, which have not been resolved in accordance with the 
procedures set forth in Section 10.2 above, shall be decided by arbitration in accordance with the 
Construction Industry Arbitration Rules of the AAA then in effect, unless the parties mutually 
agree otherwise.  

10.3.2 The award of the arbitrator(s) shall be final and binding upon the parties without the right 
of appeal to the courts. Judgment may be entered upon it in accordance with applicable law by 
any court having jurisdiction thereof. 

10.3.3 Design-Builder and Owner expressly agree that any arbitration pursuant to this Section 
10.3 may be joined or consolidated with any arbitration involving any other person or entity (i) 
necessary to resolve the claim, dispute or controversy, or (ii) substantially involved in or affected 
by such claim, dispute or controversy. Both Design-Builder and Owner will include appropriate 
provisions in all contracts they execute with other parties in connection with the Project to require 
such joinder or consolidation. 

10.3.4 The prevailing party in any arbitration, or any other final, binding dispute proceeding upon 
which the parties may agree, shall be entitled to recover from the other party reasonable 
attorneys’ fees and expenses incurred by the prevailing party. 

10.4 Duty to Continue Performance. 

10.4.1 Unless provided to the contrary in the Contract Documents, Design-Builder shall continue 
to perform the Work and Owner shall continue to satisfy its payment obligations to Design-
Builder, pending the final resolution of any dispute or disagreement between Design-Builder and 
Owner.  

10.5 CONSEQUENTIAL DAMAGES. 

10.5.1 NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY (EXCEPT AS SET 
FORTH IN SECTION 10.5.2 BELOW), NEITHER DESIGN-BUILDER NOR OWNER SHALL BE 
LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL LOSSES OR DAMAGES, WHETHER 
ARISING IN CONTRACT, WARRANTY, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 
OR OTHERWISE, INCLUDING BUT NOT LIMITED TO LOSSES OF USE, PROFITS, 
BUSINESS, REPUTATION OR FINANCING. 

10.5.2 The consequential damages limitation set forth in Section 10.5.1 above is not intended to 
affect the payment of liquidated damages or lost early completion bonus, if any, set forth in Article 
5 of the Agreement, which both parties recognize has been established, in part, to reimburse 
Owner or reward Design-Builder for some damages that might otherwise be deemed to be 
consequential. 
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Article 11 

Stop Work and Termination for Cause 

11.1 Owner’s Right to Stop Work. 

11.1.1 Owner may, without cause and for its convenience, order Design-Builder in writing to stop 
and suspend the Work. Such suspension shall not exceed sixty (60) consecutive days or 
aggregate more than ninety (90) days during the duration of the Project. 

11.1.2 Design-Builder is entitled to seek an adjustment of the Contract Price and/or Contract 
Time(s) if its cost or time to perform the Work has been adversely impacted by any suspension of 
stoppage of the Work by Owner. 

11.2 Owner’s Right to Perform and Terminate for Cause. 

11.2.1 If Design-Builder persistently fails to (i) provide a sufficient number of skilled workers, (ii) 
supply the materials required by the Contract Documents, (iii) comply with applicable Legal 
Requirements, (iv) timely pay, without cause, Design Consultants or Subcontractors, (v) 
prosecute the Work with promptness and diligence to ensure that the Work is completed by the 
Contract Time(s), as such times may be adjusted, or (vi) perform material obligations under the 
Contract Documents, then Owner, in addition to any other rights and remedies provided in the 
Contract Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below.  

11.2.2 Upon the occurrence of an event set forth in Section 11.2.1 above, Owner may provide 
written notice to Design-Builder that it intends to terminate the Agreement unless the problem 
cited is cured, or commenced to be cured, within seven (7) days of Design-Builder’s receipt of 
such notice. If Design-Builder fails to cure, or reasonably commence to cure, such problem, then 
Owner may give a second written notice to Design-Builder of its intent to terminate within an 
additional seven (7) day period. If Design-Builder, within such second seven (7) day period, fails 
to cure, or reasonably commence to cure, such problem, then Owner may declare the Agreement 
terminated for default by providing written notice to Design-Builder of such declaration.  

11.2.3 Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Owner may 
enter upon the premises and take possession, for the purpose of completing the Work, of all 
materials, equipment, scaffolds, tools, appliances and other items thereon, which have been 
purchased or provided for the performance of the Work, all of which Design-Builder hereby 
transfers, assigns and sets over to Owner for such purpose, and to employ any person or 
persons to complete the Work and provide all of the required labor, services, materials, 
equipment and other items. In the event of such termination, Design-Builder shall not be entitled 
to receive any further payments under the Contract Documents until the Work shall be finally 
completed in accordance with the Contract Documents. At such time, if the unpaid balance of the 
Contract Price exceeds the cost and expense incurred by Owner in completing the Work, such 
excess shall be paid by Owner to Design-Builder. Notwithstanding the preceding sentence, if the 
Agreement establishes a Guaranteed Maximum Price, Design-Builder will only be entitled to be 
paid for Work performed prior to its default. If Owner’s cost and expense of completing the Work 
exceeds the unpaid balance of the Contract Price, then Design-Builder shall be obligated to pay 
the difference to Owner. Such costs and expense shall include not only the cost of completing the 
Work, but also losses, damages, costs and expense, including attorneys’ fees and expenses, 
incurred by Owner in connection with the reprocurement and defense of claims arising from 
Design-Builder’s default, subject to the waiver of consequential damages set forth in Section 10.5 
hereof.  

11.2.4 If Owner improperly terminates the Agreement for cause, the termination for cause will be 
converted to a termination for convenience in accordance with the provisions of Article 8 of the 
Agreement. 
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11.3 Design-Builder’s Right to Stop Work.  

11.3.1  Design-Builder may, in addition to any other rights afforded under the Contract 
Documents or at law, stop the Work for the following reasons: 

11.3.1.1 Owner’s failure to provide financial assurances as required under Section 3.3 
hereof; or 

11.3.1.2 Owner’s failure to pay amounts properly due under Design-Builder’s 
Application for Payment.  

11.3.2 Should any of the events set forth in Section 11.3.1 above occur, Design-Builder has the 
right to provide Owner with written notice that Design-Builder will stop the Work unless said event 
is cured within seven (7) days from Owner’s receipt of Design-Builder’s notice. If Owner does not 
cure the problem within such seven (7) day period, Design-Builder may stop the Work. In such 
case, Design-Builder shall be entitled to make a claim for adjustment to the Contract Price and 
Contract Time(s) to the extent it has been adversely impacted by such stoppage.  

11.4 Design-Builder’s Right to Terminate for Cause. 

11.4.1 Design-Builder, in addition to any other rights and remedies provided in the Contract 
Documents or by law, may terminate the Agreement for cause for the following reasons:  

11.4.1.1 The Work has been stopped for sixty (60) consecutive days, or more than 
ninety (90) days during the duration of the Project, because of court order, any 
government authority having jurisdiction over the Work, or orders by Owner under 
Section 11.1.1 hereof, provided that such stoppages are not due to the acts or omissions 
of Design-Builder or anyone for whose acts Design-Builder may be responsible. 

11.4.1.2 Owner’s failure to provide Design-Builder with any information, permits or 
approvals that are Owner’s responsibility under the Contract Documents which result in 
the Work being stopped for sixty (60) consecutive days, or more than ninety (90) days 
during the duration of the Project, even though Owner has not ordered Design-Builder in 
writing to stop and suspend the Work pursuant to Section 11.1.1 hereof. 

11.4.1.3 Owner’s failure to cure the problems set forth in Section 11.3.1 above after 
Design-Builder has stopped the Work. 

11.4.2 Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder may 
provide written notice to Owner that it intends to terminate the Agreement unless the problem 
cited is cured, or commenced to be cured, within seven (7) days of Owner’s receipt of such 
notice. If Owner fails to cure, or reasonably commence to cure, such problem, then Design-
Builder may give a second written notice to Owner of its intent to terminate within an additional 
seven (7) day period. If Owner, within such second seven (7) day period, fails to cure, or 
reasonably commence to cure, such problem, then Design-Builder may declare the Agreement 
terminated for default by providing written notice to Owner of such declaration. In such case, 
Design-Builder shall be entitled to recover in the same manner as if Owner had terminated the 
Agreement for its convenience under Article 8 of the Agreement. 

11.5 Bankruptcy of Owner or Design-Builder. 

11.5.1 If either Owner or Design-Builder institutes or has instituted against it a case under the 
United States Bankruptcy Code (such party being referred to as the “Bankrupt Party”), such event 
may impair or frustrate the Bankrupt Party’s ability to perform its obligations under the Contract 
Documents. Accordingly, should such event occur: 

11.5.1.1 The Bankrupt Party, its trustee or other successor, shall furnish, upon request 
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of the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to 
perform all future material obligations under the Contract Documents, which assurances 
shall be provided within ten (10) days after receiving notice of the request; and 

11.5.1.2 The Bankrupt Party shall file an appropriate action within the bankruptcy court 
to seek assumption or rejection of the Agreement within sixty (60) days of the institution 
of the bankruptcy filing and shall diligently prosecute such action. 

If the Bankrupt Party fails to comply with its foregoing obligations, the non-Bankrupt Party shall be 
entitled to request the bankruptcy court to reject the Agreement, declare the Agreement 
terminated and pursue any other recourse available to the non-Bankrupt Party under this Article 
11. 

11.5.2 The rights and remedies under Section 11.5.1 above shall not be deemed to limit the 
ability of the non-Bankrupt Party to seek any other rights and remedies provided by the Contract 
Documents or by law, including its ability to seek relief from any automatic stays under the United 
States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable 
provision of these General Conditions of Contract. 

 
 

Article 12 

Electronic Data 
12.1 Electronic Data.  
 

12.1.1 The parties recognize that Contract Documents, including drawings, specifications and 
three-dimensional modeling (such as Building Information Models) and other Work Product may 
be transmitted among Owner, Design-Builder and others in electronic media as an alternative to 
paper hard copies (collectively “Electronic Data”).  

 
12.2 Transmission of Electronic Data. 
 

12.2.1 Owner and Design-Builder shall agree upon the software and the format for the 
transmission of Electronic Data. Each party shall be responsible for securing the legal rights to 
access the agreed-upon format, including, if necessary, obtaining appropriately licensed copies of 
the applicable software or electronic program to display, interpret and/or generate the Electronic 
Data. 
 
12.2.2 Neither party makes any representations or warranties to the other with respect to the 
functionality of the software or computer program associated with the electronic transmission of 
Work Product. Unless specifically set forth in the Agreement, ownership of the Electronic Data 
does not include ownership of the software or computer program with which it is associated, 
transmitted, generated or interpreted. 
 
12.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer 
or assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in 
Article 4 of the Agreement. Under no circumstances shall the transfer of ownership of Electronic 
Data be deemed to be a sale by the transmitting party of tangible goods. 

 
12.3 Electronic Data Protocol. 
 

12.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally 
or otherwise, due to occurrences beyond their reasonable control or knowledge, including but not 
limited to compatibility issues with user software, manipulation by the recipient, errors in 
transcription or transmission, machine error, environmental factors, and operator error. 
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Consequently, the parties understand that there is some level of increased risk in the use of 
Electronic Data for the communication of design and construction information and, in 
consideration of this, agree, and shall require their independent contractors, Subcontractors and 
Design Consultants to agree, to the following protocols, terms and conditions set forth in this 
Section 12.3. 
 
12.3.2 Electronic Data will be transmitted in the format agreed upon in Section 12.2.1 above, 
including file conventions and document properties, unless prior arrangements are made in 
advance in writing. 
 
12.3.3 The Electronic Data represents the information at a particular point in time and is subject 
to change. Therefore, the parties shall agree upon protocols for notification by the author to the 
recipient of any changes which may thereafter be made to the Electronic Data, which protocol 
shall also address the duty, if any, to update such information, data or other information contained 
in the electronic media if such information changes prior to Final Completion of the Project. 
 
12.3.4 The transmitting party specifically disclaims all warranties, expressed or implied, 
including, but not limited to, implied warranties of merchantability and fitness for a particular 
purpose, with respect to the media transmitting the Electronic Data. However, transmission of the 
Electronic Data via electronic means shall not invalidate or negate any duties pursuant to the 
applicable standard of care with respect to the creation of the Electronic Data, unless such data is 
materially changed or altered after it is transmitted to the receiving party, and the transmitting 
party did not participate in such change or alteration.  

 
 

Article 13 

Miscellaneous 

13.1 Confidential Information.  
 

13.1.1 Confidential Information is defined as information which is determined by the transmitting 
party to be of a confidential or proprietary nature and: (i) the transmitting party identifies as either 
confidential or proprietary; (ii) the transmitting party takes steps to maintain the confidential or 
proprietary nature of the information; and (iii) the document is not otherwise available in or 
considered to be in the public domain. The receiving party agrees to maintain the confidentiality 
of the Confidential Information and agrees to use the Confidential Information solely in connection 
with the Project. 

 
13.2 Assignment. 

13.2.1 Neither Design-Builder nor Owner shall, without the written consent of the other assign, 
transfer or sublet any portion or part of the Work or the obligations required by the Contract 
Documents. 

13.3 Successorship. 

13.3.1 Design-Builder and Owner intend that the provisions of the Contract Documents are 
binding upon the parties, their employees, agents, heirs, successors and assigns. 

13.4 Governing Law. 

13.4.1 The Agreement and all Contract Documents shall be governed by the laws of the place of 
the Project, without giving effect to its conflict of law principles. 
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13.5 Severability. 

13.5.1 If any provision or any part of a provision of the Contract Documents shall be finally 
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any 
applicable Legal Requirements, such determination shall not impair or otherwise affect the 
validity, legality, or enforceability of the remaining provision or parts of the provision of the 
Contract Documents, which shall remain in full force and effect as if the unenforceable provision 
or part were deleted.  

13.6 No Waiver. 

13.6.1 The failure of either Design-Builder or Owner to insist, in any one or more instances, on 
the performance of any of the obligations required by the other under the Contract Documents 
shall not be construed as a waiver or relinquishment of such obligation or right with respect to 
future performance. 

13.7 Headings. 

13.7.1 The headings used in these General Conditions of Contract, or any other Contract 
Document, are for ease of reference only and shall not in any way be construed to limit or alter 
the meaning of any provision. 

13.8 Notice. 

13.8.1 Whenever the Contract Documents require that notice be provided to the other party, 
notice will be deemed to have been validly given (i) if delivered in person to the individual 
intended to receive such notice, (ii) four (4) days after being sent by registered or certified mail, 
postage prepaid to the address indicated in the Agreement, or (iii) if transmitted by facsimile, by 
the time stated in a machine generated confirmation that notice was received at the facsimile 
number of the intended recipient. 

13.9 Amendments. 

13.9.1 The Contract Documents may not be changed, altered, or amended in any way except in 
writing signed by a duly authorized representative of each party. 
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ATTACHMENT I 
QUESTION FORM 

 

 
FRESNO YOSEMITE INTERNATIONAL AIRPORT  

 TELEPHONE # (559) 621-4521 
 FAX # (559) 251-4825 

 
QUESTIONS FOR PROGRESSIVE DESIGN BUILD 
REQUEST FOR QUALIFICATIONS STATEMENT 
PARKING STRUCTURE  
 

ATTENTION: Jean Runnels, Capital Development Specialist   

 
(FOR AIRPORTS USE ONLY) 
QUESTION No:                         

DATE:         REVIEWED BY:          

RESPONSIBLE FOR RESPONSE: 
                     [    ] CITY 

                     [    ] CONSULTANT 

 
FROM: 

COMPANY:                       

CONTACT PERSON:                      

 
DATE:                               

PHONE No:                            

FAX No:                              

QUESTION:                                                                                                                                                        

                                                                                                                                                                            

                                                                                                                                                                            

                                                                                                                                                                            

                                                                                                                                                                            

 

 
ANSWER:                                                                                                                                                            

                                                                                                                                                                             

                                                                                                                                                                             

                                                                                                                                                                              

RESPONSE BY:                                           

INCLUDED IN ADDENDUM NO.                               

 
DATE:                       

DATE:                       

      Duplicate as Necessary, one sheet per question. 
 
 



ATTACHMENT J 
 

FEDERAL PROVISIONS APPLICABLE TO ALL AGREEMENTS 
 

A. GENERAL CIVIL RIGHTS PROVISIONS 
The Contractor agrees to comply with pertinent statutes, Executive Orders and such rules 
as are promulgated to ensure that no person shall, on the grounds of race, creed, color, 
national origin, sex, age, or disability be excluded from participating in any activity 
conducted with or benefiting from Federal assistance.  

This provision binds the Contractor and subcontractors from the bid solicitation period 
through the completion of the contract. This provision is in addition to that required by 
Title VI of the Civil Rights Act of 1964. 

B. CIVIL RIGHTS ACT OF 1964, TITLE VI  
Compliance with Nondiscrimination Requirements: 
During the performance of this contract, the Contractor, for itself, its assignees, and 
successors in interest (hereinafter referred to as the “Contractor”), agrees as follows: 

1. Compliance with Regulations:  The Contractor (hereinafter includes 
consultants) will comply with the Title VI List of Pertinent Nondiscrimination Acts 
and Authorities, as they may be amended from time to time, which are herein 
incorporated by reference and made a part of this contract. 

2. Nondiscrimination:  The Contractor, with regard to the work performed by it 
during the contract, will not discriminate on the grounds of race, color, or national 
origin in the selection and retention of subcontractors, including procurements of 
materials and leases of equipment.  The Contractor will not participate directly or 
indirectly in the discrimination prohibited by the Nondiscrimination Acts and 
Authorities, including employment practices when the contract covers any 
activity, project, or program set forth in Appendix B of 49 CFR part 21.  

3. Solicitations for Subcontracts, including Procurements of Materials and 
Equipment:  In all solicitations, either by competitive bidding or negotiation 
made by the Contractor for work to be performed under a subcontract, including 
procurements of materials, or leases of equipment, each potential subcontractor 
or supplier will be notified by the Contractor of the contractor’s obligations under 
this contract and the Nondiscrimination Acts and Authorities on the grounds of 
race, color, or national origin.   

4. Information and Reports:  The Contractor will provide all information and 
reports required by the Acts, the Regulations, and directives issued pursuant 
thereto and will permit access to its books, records, accounts, other sources of 
information, and its facilities as may be determined by the sponsor or the Federal 
Aviation Administration to be pertinent to ascertain compliance with such 
Nondiscrimination Acts and Authorities and instructions.  Where any information 
required of a contractor is in the exclusive possession of another who fails or 
refuses to furnish the information, the Contractor will so certify to the sponsor or 
the Federal Aviation Administration, as appropriate, and will set forth what efforts 
it has made to obtain the information. 

 



5. Sanctions for Noncompliance:  In the event of a Contractor’s noncompliance 
with the non-discrimination provisions of this contract, the sponsor will impose 
such contract sanctions as it or the Federal Aviation Administration may 
determine to be appropriate, including, but not limited to: 

a. Withholding payments to the Contractor under the contract until the 
Contractor complies; and/or 

b. Cancelling, terminating, or suspending a contract, in whole or in part. 
6. Incorporation of Provisions:  The Contractor will include the provisions of 

paragraphs one through six in every subcontract, including procurements of 
materials and leases of equipment, unless exempt by the Acts, the Regulations, 
and directives issued pursuant thereto.  The Contractor will take action with 
respect to any subcontract or procurement as the sponsor or the Federal 
Aviation Administration may direct as a means of enforcing such provisions 
including sanctions for noncompliance.  Provided, that if the Contractor becomes 
involved in, or is threatened with litigation by a subcontractor, or supplier 
because of such direction, the Contractor may request the sponsor to enter into 
any litigation to protect the interests of the sponsor.  In addition, the Contractor 
may request the United States to enter into the litigation to protect the interests 
of the United States. 

7. Title VI List of Pertinent Nondiscrimination Acts and Authorities 

During the performance of this contract, the Contractor, for itself, its assignees, 
and successors in interest (hereinafter referred to as the “Contractor”) agrees to 
comply with the following non-discrimination statutes and authorities; including but 
not limited to: 

• Title VI of the Civil Rights Act of 1964 (42 USC § 2000d et seq., 78 stat. 252) 
(prohibits discrimination on the basis of race, color, national origin);  
• 49 CFR part 21 (Non-discrimination in Federally-assisted programs of the 
Department of Transportation—Effectuation of Title VI of the Civil Rights Act of 
1964);  
• The Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970, (42 USC § 4601) (prohibits unfair treatment of persons displaced or 
whose property has been acquired because of Federal or Federal-aid programs and 
projects);  
• Section 504 of the Rehabilitation Act of 1973 (29 USC § 794 et seq.), as 
amended (prohibits discrimination on the basis of disability); and 49 CFR part 27; 
• The Age Discrimination Act of 1975, as amended (42 USC § 6101 et seq.) 
(prohibits discrimination on the basis of age); 
• Airport and Airway Improvement Act of 1982 (49 USC § 471, Section 47123), 
as amended (prohibits discrimination based on race, creed, color, national origin, or 
sex);  
• The Civil Rights Restoration Act of 1987 (PL 100-209) (broadened the scope, 
coverage and applicability of Title VI of the Civil Rights Act of 1964, the Age 
Discrimination Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by 
expanding the definition of the terms “programs or activities” to include all of the 

 



programs or activities of the Federal-aid recipients, sub-recipients and contractors, 
whether such programs or activities are Federally funded or not); 
• Titles II and III of the Americans with Disabilities Act of 1990, which prohibit 
discrimination on the basis of disability in the operation of public entities, public and 
private transportation systems, places of public accommodation, and certain testing 
entities (42 USC §§ 12131 – 12189) as implemented by U.S. Department of 
Transportation regulations at 49 CFR parts 37 and 38; 
• The Federal Aviation Administration’s Nondiscrimination statute (49 USC § 
47123) (prohibits discrimination on the basis of race, color, national origin, and sex); 
• Executive Order 12898, Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations, which ensures nondiscrimination 
against minority populations by discouraging programs, policies, and activities with 
disproportionately high and adverse human health or environmental effects on 
minority and low-income populations; 
• Executive Order 13166, Improving Access to Services for Persons with 
Limited English Proficiency, and resulting agency guidance, national origin 
discrimination includes discrimination because of limited English proficiency (LEP).  
To ensure compliance with Title VI, you must take reasonable steps to ensure that 
LEP persons have meaningful access to your programs (70 Fed. Reg. at 74087 to 
74100); 
• Title IX of the Education Amendments of 1972, as amended, which prohibits 
you from discriminating because of sex in education programs or activities (20 USC 
1681 et seq). 

 
E. FEDERAL FAIR LABOR STANDARDS ACT (MINIMUM WAGE) 
All contracts and subcontracts resulting from this solicitation incorporate by reference the 
provisions of 29 CFR Part 201, the Federal Fair Labor Standards Act (FLSA), with the 
same force and effect as if given in full text.  The FLSA sets minimum wage, overtime 
pay, recordkeeping, and child labor standards for full and part time workers. 

The contractor has full responsibility to monitor compliance to the referenced statute or 
regulation.  The contractor must address any claims or disputes that arise from this 
requirement directly with the U.S. Department of Labor – Wage and Hour Division. 
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ATTACHMENT K  
 

INSURANCE REQUIREMENTS 
Consultant Service Agreement between City of Fresno (“CITY”) 

and [Consultant Name] (“CONSULTANT”) 
REQUEST FOR AUALIFICATIONS ROGRESSIVE DESIGN-BUILD  

PROCUREMENT FOR 
PARKING STRUCTURE AT FRESNO  

YOSEMITE INTERNATIONAL AIRPORT    
 

MINIMUM SCOPE OF INSURANCE 
 

Coverage shall be at least as broad as: 
1. The most current version of Insurance Services Office (ISO) Commercial 

General Liability Coverage Form CG 00 01, providing liability coverage 
arising out of your business operations. The Commercial General Liability 
policy shall be written on an occurrence form and shall provide coverage 
for “bodily injury,” “property damage” and “personal and advertising injury” 
with coverage for premises and operations (including the use of owned 
and non-owned equipment), products and completed operations, and 
contractual liability (including, without limitation, indemnity obligations 
under the Agreement) with limits of liability not less than those set forth 
under “Minimum Limits of Insurance.” 

2. The most current version of ISO *Commercial Auto Coverage Form CA 00 
01, providing liability coverage arising out of the ownership, maintenance 
or use of automobiles in the course of your business operations. The 
Automobile Policy shall be written on an occurrence form and shall  
provide coverage for all owned, hired, and non-owned automobiles or 
other licensed vehicles (Code 1- Any Auto). If personal automobile 
coverage is used, the CITY, its officers, officials, employees, agents, and 
volunteers are to be listed as additional insureds. 

3. Workers’ Compensation insurance as required by the State of California 
and Employer’s Liability Insurance. 

4. Professional Liability (Errors and Omissions) insurance appropriate to 
CONSULTANT’s profession. Architect’s and engineer’s coverage is to be 
endorsed to include contractual liability. 

MINIMUM LIMITS OF INSURANCE 
CONSULTANT, or any party the CONSULTANT subcontracts with, shall maintain limits 
of liability of not less than those set forth below. However, insurance limits available to 
CITY, its officers, officials, employees, agents, and volunteers as additional insureds, 
shall be the greater of the minimum limits specified herein or the full limit of any 
insurance proceeds available to the named insured: 
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1. COMMERCIAL GENERAL LIABILITY: 

(i) $1,000,000 per occurrence for bodily injury and property damage; 
(ii) $1,000,000 per occurrence for personal and advertising injury; 
(iii) $2,000,000 aggregate for products and completed operations; and, 
(iv) $2,000,000 general aggregate applying separately to the work 

performed under the Agreement. 
2. COMMERCIAL AUTOMOBILE LIABILITY: 

$1,000,000 per accident for bodily injury and property damage. 
3. WORKERS’ COMPENSATION INSURANCE as required by the State of 

California with statutory limits. 
4. EMPLOYER’S LIABILITY: 

(i) $1,000,000 each accident for bodily injury; 
(ii) $1,000,000 disease each employee; and, 
(iii) $1,000,000 disease policy limit. 

5. PROFESSIONAL LIABILITY (Errors and Omissions): 
(i) $1,000,000 per claim/occurrence; and, 
(ii) $2,000,000 policy aggregate. 

UMBRELLA OR EXCESS INSURANCE 
In the event CONSULTANT purchases an Umbrella or Excess insurance policy(ies) to 
meet the “Minimum Limits of Insurance,” this insurance policy(ies) shall “follow form” 
and afford no less coverage than the primary insurance policy(ies). In addition, such 
Umbrella or Excess insurance policy(ies) shall also apply on a primary and non- 
contributory basis for the benefit of the CITY, its officers, officials, employees, agents, 
and volunteers. 

DEDUCTIBLES AND SELF-INSURED RETENTIONS 
CONSULTANT shall be responsible for payment of any deductibles contained in any 
insurance policy(ies) required herein and CONSULTANT shall also be responsible for 
payment of any self-insured retentions. Any deductibles or self-insured retentions must 
be declared to on the Certificate of Insurance, and approved by, the CITY’s Risk 
Manager or designee. At the option of the CITY’s Risk Manager or designee, either: 

(i) The insurer shall reduce or eliminate such deductibles or self- 
insured retentions as respects CITY, its officers, officials, 
employees, agents, and volunteers; or 

(ii) CONSULTANT shall provide a financial guarantee, satisfactory to 
CITY’s Risk Manager or designee, guaranteeing payment of losses 
and related investigations, claim administration and defense 
expenses. At no time shall CITY be responsible for the payment of 
any deductibles or self-insured retentions. 
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OTHER INSURANCE PROVISIONS/ENDORSEMENTS 
The General Liability and Automobile Liability insurance policies are to contain, or be 
endorsed to contain, the following provisions: 

1. CITY, its officers, officials, employees, agents, and volunteers are to be 
covered as additional insureds. CONSULTANT shall establish additional 
insured status for the City and for all ongoing and completed operations by 
use of ISO Form CG 20 10 11 85 or both CG 20 10 10 01 and 
CG 20 37 10 01 or by an executed manuscript insurance company 
endorsement providing additional insured status as broad as that 
contained in ISO Form CG 20 10 11 85. 

2. The coverage shall contain no special limitations on the scope of 
protection afforded to CITY, its officers, officials, employees, agents, and 
volunteers. Any available insurance proceeds in excess of the specified 
minimum limits and coverage shall be available to the Additional Insured. 

3. For any claims relating to this Agreement, CONSULTANT’s insurance 
coverage shall be primary insurance with respect to the CITY, its officers, 
officials, employees, agents, and volunteers. Any insurance or self- 
insurance maintained by the CITY, its officers, officials, employees, 
agents, and volunteers shall be excess of CONSULTANT’s insurance and 
shall not contribute with it. CONSULTANT shall establish primary and non-
contributory status by using ISO Form CG 20 01 04 13 or by an executed 
manuscript insurance company endorsement that provides primary and 
non-contributory status as broad as that contained in ISO Form CG 20 01 
04 13. 

The Workers’ Compensation insurance policy is to contain, or be endorsed to contain, 
the following provision: CONSULTANT and its insurer shall waive any right of 
subrogation against CITY, its officers, officials, employees, agents, and volunteers. 
If the Professional Liability (Errors and Omissions) insurance policy is written on a 
claims-made form: 

1. The retroactive date must be shown, and must be before the effective date 
of the Agreement or the commencement of work by CONSULTANT. 

2. Insurance must be maintained and evidence of insurance must be 
provided for at least five years after completion of the Agreement work or 
termination of the Agreement, whichever occurs first, or, in the alternative, 
the policy shall be endorsed to provide not less than a five year discovery 
period. 

3. If coverage is canceled or non-renewed, and not replaced with another 
claims-made policy form with a retroactive date prior to the effective date 
of the Agreement or the commencement of work by CONSULTANT, 
CONSULTANT must purchase “extended reporting” coverage for a 
minimum of five years completion of the Agreement work or termination of 
the Agreement, whichever occurs first. 

4. A copy of the claims reporting requirements must be submitted to CITY for 
review.  

5. These requirements shall survive expiration or termination of the 
Agreement. 
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All policies of insurance required herein shall be endorsed to provide that the coverage 
shall not be cancelled, non-renewed, reduced in coverage or in limits except after thirty 
calendar days written notice by certified mail, return receipt requested, has been given 
to CITY. CONSULTANT is also responsible for providing written notice to the CITY 
under the same terms and conditions. Upon issuance by the insurer, broker, or agent of 
a notice of cancellation, non-renewal, or reduction in coverage or in limits, 
CONSULTANT shall furnish CITY with a new certificate and applicable endorsements 
for such policy(ies). In the event any policy is due to expire during the work to be 
performed for CITY, CONSULTANT shall provide a new certificate, and applicable 
endorsements, evidencing renewal of such policy not less than fifteen calendar days 
prior to the expiration date of the expiring policy. 
Should any of the required policies provide that the defense costs are paid within the 
Limits of Liability, thereby reducing the available limits by any defense costs, then the 
requirement for the Limits of Liability of these polices will be twice the above stated 
limits. 
The fact that insurance is obtained by CONSULTANT shall not be deemed to release or 
diminish the liability of CONSULTANT, including, without limitation, liability under the 
indemnity provisions of this Agreement. The policy limits do not act as a limitation upon 
the amount of indemnification to be provided by CONSULTANT. Approval or purchase 
of any insurance contracts or policies shall in no way relieve from liability nor limit the 
liability of CONSULTANT, its principals, officers, agents, employees, persons under the 
supervision of CONSULTANT, vendors, suppliers, invitees, consultants, sub- 
consultants, subcontractors, or anyone employed directly or indirectly by any of them. 
SUBCONTRACTORS - If CONSULTANT subcontracts any or all of the services to be 
performed under this Agreement, CONSULTANT shall require, at the discretion of the 
CITY Risk Manager or designee, subcontractor(s) to enter into a separate side 
agreement with the City to provide required indemnification and insurance protection. 
Any required side agreement(s) and associated insurance documents for the 
subcontractor must be reviewed and preapproved by CITY Risk Manager or designee.  
If no side agreement is required, CONSULTANT shall require and verify that 
subcontractors maintain insurance meeting all the requirements stated herein and 
CONSULTANT shall ensure that CITY, its officers, officials, employees, agents, and 
volunteers are additional insureds. The subcontractors' certificates and endorsements 
shall be on file with CONSULTANT, and CITY, prior to commencement of any work by 
the subcontractor. 
VERIFICATION OF COVERAGE 
USER shall furnish CITY with all certificate(s) and applicable endorsements effecting 
coverage required hereunder. All certificates and applicable endorsements are to be 
received and approved by the CITY’S Risk Manager or his/her designee prior to CITY’S 
execution of the Agreement and before work commences. All non-ISO endorsements 
amending policy coverage shall be executed by a licensed and authorized agent or 
broker. Upon request of CITY, USER shall immediately furnish City with a complete 
copy of any insurance policy required under this Agreement, including all  
endorsements, with said copy certified by the underwriter to be a true and correct copy 
of the original policy. This requirement shall survive expiration or termination of this 
Agreement. 
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INDEMNIFICATION To the furthest extent allowed by law, CONSULTANT shall 
indemnify, hold harmless and defend CITY and each of its officers, officials, employees, 
agents and volunteers from any and all loss, liability, fines, penalties, forfeitures, costs 
and damages (whether in contract, tort or strict liability, including but not limited to 
personal injury, death at any time and property damage), and from any and all claims, 
demands and actions in law or equity (including reasonable attorney's fees and litigation 
expenses) that arise out of, pertain to, or relate to the negligence, recklessness or willful 
misconduct of CONSULTANT, its principals, officers, employees, agents or volunteers in 
the performance of this Agreement. 
 
If CONSULTANT should subcontract all or any portion of the services to be performed 
under  this  Agreement,  CONSULTANT  shall  require  each  subcontractor  to  
indemnify,  hold harmless and defend CITY and each of its officers, officials, employees, 
agents and volunteers in accordance with the terms of the preceding paragraph. 
 
This section shall survive termination or expiration of this Agreement. 
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